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What If You 
Were Robbed— 
Or Your Office Burglarized? 


Crm ES against property continue with alarming frequency. It is un- 
wise to disregard the possibility of losing valuable possessions in this manner. 


The ETNA offers you inexpensive protection against six ever-pres- 
ent hazards: 


1. A robbery in your own office. 

2. A hold-up anywhere in the United States or Canada. 
3. An office burglary effected by kidnapping. 

4. Burglary of your office safe. 

5. Burglary of your office. 

6. Damage done by burglars. 


The special policy which we suggest is known as the A TNA OFFICE 
BURGLARY and ROBBERY POLICY. It has a total principal sum 
of $1,500—$250 under each coverage. You may buy one or as many units 
as you wish. The cost is moderate. Claims paid do not diminish the amount 


of coverage. 


THE ATNA CASUALTY & SURETY COMPANY 
Hartford Connecticut 


The Aetna Casualty & Surety Co., 
151 Farmington Avenue, 
Hartford, Connecticut. 


Burglars or Robbers 


may visit your home, too 


Please give me rates and other information concerning 
gue OFFICE BURGLARY and ROBBERY 
+ ¢ 


Residence burglary, theft and robbery in- 
surance in adequate amount is essential if 
you would avoid loss. 
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Corporate Representation that 
works, not atcross purposes with 
the company’s lawyer, but hand in 
hand with him— 


THE CORPORATION TRUST: COMPANKT 
Raperereoet Na Qe oe Wa SS Se SPS ee See a, —_— _& 
ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS a MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
EXCHANGE PLACE. JERSEY CITY 
@O WW TENTH 6L. WILPUNGTOR DEL. 


Albany, 180 State St. Detroit, Dime Sav. Bank Bldg. 
Atlanta, Healey Bidg Dover, Del., 30 Dover oon 
Baltimore, 10 Light St. Kansas City, 926 Grand Ave. 
(The jon Trust Incorporated) Los Angeles, Security Bidg. 
Boston, Atlantic Nat’! Bk. Bldg. Minneapolis, Security Bldg. 

e ration Trust, Incorporated) Philadelphiz, Fid.-Phil. Tr. Bidg. 
Buffalo, Ellicott Sq. Bldg. Pittsburgh, Oliver Bidg. 
Camden, N. J., 328 Market St. Portland, Me., 443 : ongress St 
Chicago, 208 S. La Salle St. San Francisco, Mills Bidg. 
Cincinnati, Carew Tower Seattle, Exchange Bldg. 
Cleveland, Union Trust Bidg. St. Louis, 415 Pine St. 

Dallas, Republic Bank Bidg. Washington, Munsey Bidg. 


When corporate representation is left to a business 
employe of the company, unfamiliar with the differ- 
ences in the various documents served and unversed 
in their various ramifications, there are always chances 
for delays or mistakes in handling; such representa- 
tives frequently try to perform the legal work in- 
volved, or take hasty advice of local counsel unac- 
quainted with the company’s corporate policies, resulting 
in the attorney gradually getting out of touch with affairs 
with which he should be familiar from the start, and 
often embroiling the company in difficulties. When, 
on the other hand, corporate representation in any 
state is entrusted to The Corporation Trust Company, 
the lawyer is kept in close touch with all that tran- 
spires; notice of subpoenas or other documents served 
are forwarded according to his instructions; he is 
notified in good season of all state reports to be filed 
and taxes to be paid; all legal matters are referred 
to him for advice; to equip him with complete in- 
formation about the corporate requirements in the 
state and as a part of our representation service, he 
is furnished with the Corporation Tax Service, State 
and Local, covering the state in which we represent. 
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WINSLOW’S FORMS 
PLEADING & PRACTICE 


For Use in All States 


This revised and enlarged work is more than a Form Book. Augmented by 
Text and Annotations to Statutes and Decisions of the Courts, it is a prac- 
tical Manual of Pleading and Practice designed to give the lawyer suggestions 
for selecting his action and preparing his case, as well as in drafting the pa- 
pers for a particular proceeding. 

Many new Forms have been included relating to new types of litigation— 
notably Mortgage and Trust Deeds and Relief provided by Moratorium Stat- 
utes. 

3usiness and Corporation Forms cover new matter developed by the chang 


ing business conditions of the last few years. 
7 Volumes - Bound in Fabrikoid - With Comprehensive Index 
Published by West Publishing Co. St. Paul, Minn. 


For Sale By All Law Book Dealers 
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Meeting 


practically 


issue of the 


form in the 


t and has, in addition, been sent 
the pamphlet containing commit 
ts to all meml the Ass 

It was there not thought 
hile to ret t tl S num 
However i inges have 
ade, as foll 
Oscar Lee, Wa I t the State 
at Waupun, V ind forme 
nt of the Amer n Prison As 
tion, will address the Section 
i] Law on We evening 
29, on “Prisor \dministratior 
iw Enforcement.” Dr. Walter 


; 


aver, Junior ( missioner of 


tion of the State f New York 
a torme! President of the 

an Prison Ass ition, will ad 
the Section at the same session o1 
oting Protect n of Public 
gh a Constructive Prison Pro 
Mr. James A. Johnston, War- 

the Federal Penitentiary at San 
isco, and Mr. Lewis E. Lawes, 
en of Sing Sing P1 n, who were 
luled to deliver addresses at this 
ng of the Section, have found it 


ssible to be present 

of the Yale 
School, will address the Section 
hursday morn- 
Aug. 30, on “Making Selective Ad- 
able.” Dean 


Bates, of the University of 


Milwaukee 


Michigan Law School, whose name ap 
pears on the program for this meeting 
of the Section as printed in the Jour- 


nal, 


‘ 


lress there scheduled. 


will not be able to deliver the ad 


rhere will be a luncheon meeting of 


e “Friends of the Law Library of 


” at 12:30 P. M., Friday, Aug 


31, at the 


rre 
wress 


Schroeder hotel. There will 


Mr. John T 


be an address by Vance, 


the librarian 


Missouri Supreme Court Orders 
Three St. Louis Trust Companies 
to Desist from Unlawful 
Practice of Law 
| MPORTANT 


decisions relating to 


the practice of law by certain St. 
Louis trust companies were handed 
lown by the Supreme Court of Mis 


ouri at the May term. The proceed 


ing against the companies was an orig 


one by information in the nature 
ot quo warranto. The Court decided 
in the case of State of Missouri, ex. 


inf. Franklin Miller, Circuit Attorney 
of the City of St. Louis, vs. St. Louis 
Union Trust Co., that “upon the plead- 
ings and evidence we are constrained 
to hold 


rights 


that respondent has usurped 


and privileges not conferred 


upon it or warranted by law, in that 
it has engaged in ‘law business’ in vio- 
lation of the statutes of this State as 
In view 


charged in the information. 


of this conclusion we reserve ruling 
upon the question of respondent's 
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amenability to law independent of the 
statutes.” 

Following this conclusion, the Court’s 
opinion, by Atwood J., states that “it 
appears from the whole record that 
this proceeding was ably, fairly, vigor- 
ously and in good faith conducted on 
both sides for the purpose of determin- 
ing 
do and what it could not lawfully do 
The 


asks 


what respondent could lawfully 


in the premises pleaded. prayer 


of relator’s information neither 


ouster nor fine herein. The character 
of judgment in a quo warranto case is 
discretion of the 
We think that 


the evident purpose of this proceeding 


largely within the 


court. (Citing cases). 
will be best served by imposing a nomi- 
nal fine and costs upon respondent and 
in other respects following the prayer 
of the information. Therefore it is 
ordered and adjudged that respondent 
pay a fine of One Dollar and the costs 
herein, and that respondent henceforth 
cease and desist from the aforesaid i] 
legal practices and conduct its business 
according to law on penalty of the for- 
feiture of its corporate charter and 
franchise.” 

The decision turned on the applica- 
tion to the facts of certain sections of 
the Revised Statutes of the State de- 
fining the “practice of law” and “law 
business” (Sec. 11692 R. S. 1929) and 
forbidding any unauthorized person or 
any association or corporation to en 
gage in such practice or business, at 
violators of 
11693 R. S 


providing a penalty for 


the prohibition. (Sec. 
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1929.) The issues of law raised in the 
proceeding are clearly given in the 
following propositions stated under the 
relator’s points and authorities: “I. Un- 
der the authorities construing statutes 
similar to Missouri and under the doc- 
trines of the common law, the facts 
admitted by respondent and proved by 
the testimony constitute the doing of 
law business. II. The drawing or the 
procuring of or assisting in the draw- 
ing, for a valuable consideration, of any 
will or any paper document or instru- 
ment affecting or relating to secular 
rights need not be done in a represen- 
tative capacity in order to come within 
the purview of the statutes. III. The 
trust companies, under the Missouri 
statute, have no incidental powers as 
corporations to engage in the practice 
of law by writing, or aiding or assisting 
others to write, wills. IV. Nomination 
of a trust company as an executor or 
trustee constitutes a valuable consider- 
ation within the meaning of the stat- 
utes.” 

The Court held with the relator on 
all the issues. Proceedings against the 
Mississippi Valley Trust Co. and the 
Mercantile-Commerce Bank and Trust 
Co., both of St. Louis, in which sub 
stantially the same questions were in- 
volved, were decided adversely to the 
companies and the same order to de- 
sist was entered as to them. 


Large Fee Allowed by Court to Law- 
yers in Lengthy and Important 
Utility Litigation 

NE of the largest fees on record 

was recently allowed a Chicago 
firm by Judges Evan A. Evans and 
William M. Sparks of the United States 
Court of Appeals for the Seventh Ci: 
cuit and Judge James H. Wilkerson of 
the Federal Court for the Northern 
District of Illinois. Sitting as a statu 
tory court, they fixed a fee of $1,552,500 
for Messrs. Benjamin F. Goldstein, 
George I. Haight and Edmund D 
Adcock for their work in the suit against 
the Illinois Bell Telephone Company 
which was recently decided by the 
United States Supreme Court and 
which resulted in securing a refund of 
$20,700,000 for Illinois subscribers for 
four classes of coin box telephone serv 
ice. 

The Court fixed the attorneys fees 
at 7% percent of the above amount. 
In doing so, according to the report in 
the Chicago Tribune, the Court took 
into consideration the fact that the 
lawyers carried the case to the United 
States Supreme Court at their own ex- 
pense on an agreement that they would 
receive nothing unless they won. Con- 
sideration was also given to the great 


amount of work done by them, their 
standing in the legal profession and 
the character and quality of their work. 
The fee represents, we are told, the 
fruits of seven years of labor by the 
lawyers and includes payment for the 
supervision which Messrs. Goldstein and 
Haight are to exercise over the pay- 
ment of the immense refund to the 
telephone users involved. 

The fee is to be paid during the next 
three years and will be apportioned as 
agreed to in a contract, according to 
the terms of the Court’s order. Mem- 
bers of the Chicago Bar state that it 
is the largest to be fixed by a court in 
this district and probably in the entire 
country. The only fly in the ointment 
for the fortunate lawyers is that the 
amount will be materially reduced by 
the high income surtaxes now prevail- 
ing. 

The important litigation for the con 
duct of which this compensation was 
allowed dates back to 1923, In that 
year the Illinois Commerce Commis- 
sion issued an order fixing telephone 
rates in Chicago to be charged users 
of certain classes of coin box service. 
The order affected a large part of the 
intra-state service of the Illinois Bell 
Telephone Co. The District Court, 
composed of three judges, enjoined the 
enforcement of the order on the ground 
that the rates fixed were confiscatory. 
\ppeal was taken to the United States 
Supreme Court, the appellants being the 
Illinois Commerce Commission, the 
\ttorney General of Illinois and the 
city of Chicago. Messrs. Goldstein, 
Haight and Adcock were originally 
employed by the Corporation Counsel 
of the City of Chicago but later were 
made officers of the Federal Court to 
represent the subscribers. The first 
two named argued the case at Washing- 
ton and succeeded in having the deci- 
sion reversed and returned to the lower 
court with direction that it make cer- 
tain specific findings of fact as to the 
company’s business, including the ex- 
pense currently charged by it for de- 
preciation of its property. 

The lower court proceeded in accord- 
ance with these instructions and en- 
tered a decree permanently enjoining 
the rates complained of. Both the com- 
pany and the Commission appealed to 
the United States Supreme Court, the 
appeal involving questions relating to 
several of the lower court’s findings. 
However, the Supreme Court found 
that the amounts allowed by the Com- 
pany for depreciation were sufficiently 
excessive “to destroy any basis for 
holding that it has been convincingly 
shown that the reduction in income 
through the rates in suit would produce 
confiscation.” As the burden was on 


| 


the utility company to prove confisca- 


tion, and it had failed to do s 
point was held determinative a 
was not thought necessary to conside; 
other questions raised by the appeal 
The decision on the first appeal 
of Smith vs. Illinois Bell Telephon 
Co., was reported in the February 
1931, issue of the JouRNAL, p 
The opinion of the Court in the sec 
appeal (Lindheimer et al. vs. Illinoj 
3ell Telephone Co.) is summarized jy 
the July, 1934, issue, p. 424. 


A Warning to Executors and 
Administrators 


XECUTORS and _ administrators 

of insolvent estates in Illinois, an 
no doubt in other States as well, 
be interested in a warning contained ir 
a pamphlet recently published by H 
John F, O’Connell, Judge of the P: 
bate Court of Cook County, Illinois 

“Despite the absence of an express 
provision in the Illinois Administratior 
Statute,” says Judge O’Connell, “execu 
tors and administrators of insolvent 
estates may incur personal liability t 
the United States Government for 
or a part of debts due the government 
if such debts are not paid in full 
fore certain other obligations of the 
estate are settled. A Federal statut 
not generally known to, or considered 
by, members of the Bar seems to have 
the effect of giving priority to debts due 
the United States Government from the 
estates of deceased persons over 
obligations of the estates, excepting 
costs of administration and such claims 
as are allowable under Class 1 
Class 2 of Section 71 of the Adminis 
tration Act of Illinois.” 

The statute in question (Secti 
3466 and 3467 U. S. Rev. Stat., U.S 
C. A. Title 31, Sections 191 and 192 
provides first that “whenever any 
son indebted to the United States 
insolvent, or whenever the estate of any 


deceased debtor, in the hands of ex« 
tors or administrators, is insufficient 
pay all debts due from the deceased, the 
debts dué to the United States shall 
first satisfied. . . ” And it adds 
warning: “Every executor, adminis 
trator or assignee, or other perso! 
who pays in whole or in part, any debt 
due by the person or estate for who 
or for which he acts, before he sat 
fies and pays the debt due to the United 
States from such person or estate, sha 
become answerable in his own pers 
and estate, to the extent of such pa 
ments, for the debts so due to th 
United States, or for so much there 
as may remain due and unpaid.” 
Express notice of such debts del 
ered to the personal representative 
the United States is not required 
render the executors and administr 


; 
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contained shall be construed as a 
mitation upon the power of the courts 
reprimand and discipline any mem- 
f the bar for conduct which, in 
pinion of the Court, is fraudulent, 
wiul or unethical.” 
following Rule (No. 36) deals 
“Complaints and Proceedings 
and establishes “in each Ju- 
Circuit a Bar 
posed of four 
appointed by 


rein,” 
i] Committee to be 
shall 


one to 


lawyers who 
this Court, 
one to 
three 
ne to serve four years, and after each 

nber’ his 


two 
and 


rve tor one year, serve 


one to serve years, 


s term expires successor 
be appointed for a term of four 

Fach shall take an 
hat he will fairly and impartially, 


the best of his ability, adminis- 


member 


hese rules.” 
he Rule adds that the first appoint- 
nt of chairman will be made by the 
that thereafter com- 
ittee will select its own chairman. It 
outlines the procedure to be fol- 
which 


rt but each 


wed in case of complaints, 
st be filed in the Circuit Court and 
ere tried, all proceedings to be sum- 
ry and without a jury and conform 
ng, as nearly as may be, to proceedings 
extraordinary legal remedies. Each 
de is always to have a reasonable op- 
rtunity to present evidence and to be 
eard, and appeals are to be allowed 
the Supreme Court as in civil cases. 
In addition to the duties above im- 
Rule continues, “the 


sed,” the Com- 
in each circuit shall be 

re presentatives of the 

full 


consti- 
Bar of 
with power to do all 
h the Bar, as a class, 
nce the standards and 
the Bar; and shall make inquiry 
time to time as to the unlawful 
| 
| 


ctice of 


may 
pres- 
System of Bar Discipline and Ad- 
mission Established by Rule of 
Court in Missouri—Canons 
of Ethics Adopted as rar 
Standard ej 


aw by persons not licensed 

and where, in the opinion of 
jority of the Committee, the facts 
it, to instigate and prosecute, as 
resentatives of the Bar, such 
may be appropriate to suppress such 
lawful practice.” 

No. with 
and provides that each licensed 
rney shall fee of $3 
or the purpose of making these rules 
Then follow pro- 
the administration and 

feguarding of the fund 
the purposes for which it may be drawn 

being definitely set forth. 

The next Rule (No. 38) deals with 

Imission to the Bar.” It provide 

at applicants must file with the Su- 
e Court a written application for 
ssion to take tne examina- 

n, at least ninety days before the 

nation is held,—such application 
be accompanied by the affidavits of 
attorneys acquainted 


actions 


Rule 37 deals “Costs and 


ees 


an annual 


pay 


fective.” various 


ms as to 


so collected 


3ar 


practicing 


with the applicant that he has sucl 
character and fitness as justifies his ad 
mission. It is made the duty of the 
Board of Law Examiners to investi 
gate his moral character. The pre 
liminary educational requirements are 
that the applicant must be a graduate of 
a four year high school or present proof 
that he possesses the equivalent of such 
training. But “in addition thereto all 
persons hereafter beginning the study 
of the law must have at least two years 
of college work or its equivalent be- 
fore beginning such study.” The re 
quirements as to strictly legal educa- 
tion are as follows: 

“No person shall be eligible for ex 
amination until he shall have devoted 
three full years or their equivalent to 
the study of law. The Court will con- 
sider as compliance with this rule com- 
pletion of study in any law school fully 
approved by the Council of Legal Edu- 
cation, American Bar Association ; com- 
pletion of study in any law school hav- 
ing a three year course holding regular 
day sessions and approved by the State 
Board of Law Examiners, or four years’ 
study in any evening law school having 
a four year course and approved by 
said Board; or three years’ study in 
the office and under the personal super- 
vision and direction of a practicing at 
torney at law; or study in a law school 
ind in a law office sufficient to meet the 
above requirements.” 

This Rule provides for a Board of 
Examiners, and goes into certain de- 
tails as to the time and place of hold- 
ing examinations and the circumstances 
under which those who fail may take 
additional examinations. 

The last Rule (No. 39) provides for 
the creation of a permanent Judicial 
Council of eleven members, nine to be 
appointed by the Court and the Chair- 
men of the Judiciary Committees of 
the Senate and House to be ex-officio 
members. The duties of the Council 
are which are generally 
charged by such bodies 


those dis 


Committee of New York County Law- 
yers Association Issues Report on 
Selected Topics Dealing with 
Criminal Courts and 


Procedure 


THOROUGH discussion of nine 
teen separate topics under the 


classification of Criminal Courts and 
Procedure is contained in a recent re 
port prepared for the American Bar 
Association by a committee on this 
ubject of the New York County Law 
yers Association, the largest local bat 
association in the country. The dis 
cussion, according to an introductory 
note, “covering a group of selected top- 





sence ath ake 


4 


\ hina Let 
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ics is designed to furnish, in some 
measure, a guide to this mass of ma- 
terial—to give to the surveyor of the 
American scene in its criminal aspects 
some insight into the modern trend of 
this criticism and suggestion. The dis- 
cussion, of course, cannot hope to be 
complete. The field is too broad, the 
problems far too numerous. The re- 
ports of a representative group of 
crime commissions, ranging from the 
Governor’s Advisory Committee on 
Crime in Hawaii to the National Com- 
mission on Law Observance and En- 
forcement (the Wickersham Commit- 
tee) and including the Model Code of 
Criminal Procedure promulgated by 
the American Law Institute, have. 
therefore, been examined and their rec- 
ommendations reported, together with 
the reasons given. The existing prac- 
tice is then considered, both in its his- 
torical and modern aspects. The dis- 
cussion concludes with a presentation 
of the view of various legal writers 
and commentators, academic and pro- 
fessional. 


“The Committee has submitted, in 
connection with each of the topics con 
sidered, its own recommendation with 
respect to the particular reform pro- 
posed. It desires to point out, however, 
that these recommendations, while 
based upon careful consideration of the 
available material, are, in view of the 
scope of the work undertaken and the 
need for haste in the submission of this 
Report, necessarily tentative. 

“It is hoped that the Report will tend, 
in some measure, to stimulate interest 
in the necessity for procedural reform 
in our criminal law and will contribute 
to the movement for the enactment of 
legislation designed to improve and ac 
celerate the administration of criminal 
justice. It requires no argument to 
establish that a substantial degree of 
improvement is iniperative if the pop 
ular disfavor in which the criminal law 
is held is to be eliminated and the rights 
of peaceable citizens are to be given the 
protection which it is the primary func 
tion of government to secure.” 

This comprehensive work of 166 
printed pages should be most valuable 
to committees studying ways and 
means of improvement of criminal 
courts and procedure. It is hoped that 
copies will be available for distribution 
on request either to the New York 
County Lawyers Association or to the 
American Bar Association. The com- 
mittee which prepared the pamphlet is 
composed of Hon. Irving I. Goldsmith, 
chairman, Louis Fabricant, vice-chair- 
man, Joseph A. McNamara, secretary, 
LeRoy Campbell, Abraham N. Davis, 
Rodney K. Frazee, Jonah J. Goldstein, 
S. Theodore Granik, Frederick L. 


Hackenburg, Harold W. Hastings, 
Victor House, Anna M. Kross, Robert 
E. Manely, Samuel Marcus, George Z. 
Medalie, Jacob Gould Schurman, Jr., 
Samuel J. Siegel, George Sylvester, 
Mary R. Towle, Albert Blogg Unger 
and Louis Waldman. 

The Chairman gratefully acknow 
ledges the work of Mr. George Syl- 
vester whose assistance he states was 
largely responsible for the preparation 
of the report. The pamphlet is a strik- 
ing evidence of the value of the Na- 
tional Bar Program as a result of 
which the research work of one asso- 
ciation is made available to the entire 























1266 National Press Building, 
Washington, D. C., August 11, 1934. 


The United States Supreme Court 
Room in the Capitol 
N May 28, 1934, Senate Resolu- 
O tion 193 was considered, amended 
and agreed to. It provides as follows: 

“Resolved, That the court room now 
occupied by the United States Supreme 
Court in the Capitol, when vacated by 
the Court, and the space below it for- 
merly a part of the court room, shall 
be preserved and kept open to the pub- 
lic under such rules and regulations as 
may be prescribed by the Architect of 
the Capitol with the approval of the 
Committee on Rules of the Senate.” 

This resolution was introduced Feb- 
ruary 19, 1934, by Senator Robinson, 
of Arkansas, and was referred to the 
Senate Committee on Rules. On May 
11, 1934, Senator Copeland reported it 
with amendments. 

On March 22, 1934, Senator Robin- 
son asked to have printed in the Con- 
gressional Record a letter addressed to 
himself by Mr. Charles Warren, of 
Washington, D. C., together with cer- 
tain excerpts from his publication en- 
titled “The Supreme Court in United 
States History.” 

The correspondence and excerpts re- 
lated to the room in the Capitol occu- 
pied by the Supreme Court of the 
United States. The letter reads as fol- 


lows: 


“Washington, D. C., March 13, 1934. 
“My dear Senator: Mr. Frederic A. 
Delano has sent to me a copy of his 
letter to you of February 26, 1934, and 
of your reply to him of March 5, 1934, 
as to the old Supreme Court room. He 
has further asked if I would send to you 


direct any data that I may have as to 
the old room in which the Supreme 
Court sat. 

“I am enclosing herewith pages 17 
171 and pages 456-463 of my book 7 
Supreme Court in United States H 
tory, volume I, which gives all the fact 
as to the early court rooms of whicl 
am aware. 

“(1) The Court originally sat fr 
1801-08 in the room which is now 
cupied by the marshal of the Court, t 
the south of the present court roon 
(I understand that some persons ques 
tion this statement, but I believe that 
it is accurate. ) 

“(2) In 1808-09 the Court sat ir 
the rooms now occupied by the clerk of 
the Court, while the Senate Chamber 
was being reconstructed. 

“(3) In 1810-14 the Court sat in the 
room now occupied by the law library 
on the basement floor underneath the 
then Senate Chamber, that basement 
room having been formed when the 
then Senate room was floored over at 
the level of the first floor of the Capitol 

“(4) In 1815, after the destruction 
of the Capitol by the British, the Court 
sat at 204-206, Pennsylvania Avenue 
SE, in a house occupied by its clerk 
Elias B. Caldwell. 

“(5) In 1817-18 the Court sat in a 
small temporary room in the north wing 
of the restored Capitol. 

“In 1819 the Court moved back int 
the room on the basement floor, in 
which is the present law library, and 
it remained in that room from 1819 t 
1859-60, when it moved into its present 
quarters (the old Senate Chamber). 

“It was in this basement room that 
the great cases of the Court were de 
cided—the Dartmouth College Case, 
McCulloch v. Maryland, Cohens v. Vir 
ginia, Gibbons v. Ogden, the Cherokee 
Indian cases, the Dred Scott case, and 
many other famous historical cases 
and in that basement room there ap 
peared and argued all the great lawyers 
of the American bar prior to 1860. 

“This room has not been changed 
structurally at all, and now, if the book 
cases, etc., should be removed the room 
would appear just as it did in those 41 
historical years from 1819 to 1860. Ii 
the law library is to be moved from its 
present location when the new Supreme 
Court Building is completed, it is to be 
hoped that the Senate will preserve this 
room structurally unchanged as a his- 
torical reminder of the Supreme Court 
room as it was from 1819 to 1860. If 
the resolution introduced by you is not 
sufficiently broad to cover this situation, 
Mr. Delano and I hope that it may be 
amended as to be applicable 

“I trust that the above gives you the 
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information which you de- 

Very sincere urs, 

CH s WARREN 
é T. Rol 
State Set Washington 
~ € e { irt the ( ap 
ethe S { umber The 
1oved from this room on Jan- 
1859, to t sent Senate 
und on t n of that 
the then Vice President, Hon 
lohn Breckinridge, was 
the expressing 
the refi it naturally 
taking final leave of a Chamber 
so long beet upied by the 
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the struggle hich preceded 
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t, the cir tances under 
vas finally established on the 
e Potor 1 the burning 
he Capitol in 1814, he pointed out 
On the 6t cember, 1819, 
» ite assembled for the first time 
Chamber, which has been the 
of their deliberations for more 
: ty-nine } 


As to the functions of the Senate at 
the origin of the Government, Mr. 
Breckinridge stated: 

“At the origin of the Government, 
Senate seemed to be regarded 
chiefly as executive council. The 

visited the Chamber 
personally with this 
body; most of its business was trans- 
acted with doors, and it took 
comparatively little part in the legisla- 
debates. The rising and vigorous 
intellects of the country sought the 
arena of the House of Representatives 
appropriate theater for the dis- 
of their powers. Mr. Madison 
observed, on some occasion, that being 
a young man, and desiring to increase 
his reputation, he could not afford to 
enter the Senate; and it will be rernem- 
bered that so late as 1812 the great 
debates which preceded the war and 
aroused the country to the assertion of 
its rights, took place in the other branch 
To such an extent was 
the idea of seclusion carried, that, when 
this Chamber was completed, no seats 
were prepared for the accommodation 
of the public; and it was not until many 
afterwards that the semi-circular 
gallery was erected which admits the 
people to be witnesses of your proceed- 
ings. But now, the Senate, besides its 


an 
President often 
ind conferred 
closed 
tive 


as the 
play 


Congress. 


or 


years 


peculiar relations to the executive de- 
partment of the Government, assumes 
its full share of duty as a coequal 
branch of the Legislaturé; indeed, from 
the limited number of its members, and 
for other obvious reasons, the most im- 
portant questions, especially of foreign 
policy, are apt to pass first under dis- 
cussion in this body, and to be a mem- 
ber of it is justly regarded as one of 
the highest honors which can be con- 
ferred on an American statesman.” 
Vice President Breckinridge, in stat- 
ing that the Chamber then occupied by 
the Senate must remain forever con- 
nected with great events and sacred to 
the memories of the departed orators 
and statesmen who there engaged in 
high debates and shaped the. policy of 
their country, mentioned such names as 
Calhoun, Webster and Henry Clay. 


Handbook on Unauthorized 
Practice 


“Unauthorized Practice of the Law,” 
a handbook for lawyers and laymen, by 
Prof. Frederick C. Hicks and Mr. 
Elliott R. Katz, is now available and 
will be sent for $1.00 post paid. Send 
orders to American Bar Association, 
1140 N. Dearborn St., Chicago, Ill. 
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Rhode Island, South Carolina, 
Connecticut, Delaware, Florida 
Maine, Massachusetts, 


judges ). 
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New Hampshire and New Jersey the judiciary is 
chosen by the legislature (in the first four listed) 
or the governor. 

In reply to the first question: “Do you favor 
a change from present methods prescribed by your 
state constitution for selecting your judiciary?” the 
majority of the committees replying in 8 of these 11 
states replied that they would not favor a change. 
In Florida, one committee favored election in coun- 
ties under 100000 and appointment in counties hav- 
ing a greater population, while a second committee, 
although favoring appointment, recommended 
nomination by judicial council and confirmation by 
the state senate. The other 2 states from the ap- 
pointive list have not been heard from. 

Although this only represents the judgment of 
20 committees, they are from the most active bar 
associations in the appointive states, and it is not 
a mere coincidence that their verdict is so unani 
mous. Only 1 committee out of 20 reporting from 
these 9 states advocates election of judges by the 
people, while 1 other, as stated above, recommends 
election in the rural districts and appointment in 
the larger cities. 

If we compare this with the returns from the 
elective jurisdictions, we find a very sharp contrast 
Out of 105 committees reporting, 60 are in favor of 
a change in present methods as opposed to 45 which 
do not favor a change. The majority of committees 
in 13 of these states prefer some other system than 
election, as against the majority in 7 states which 
are in favor of retaining their present system 
Twenty-three bar associations in the elective juris- 
dictions voted on the question, and 17 voted for a 
change as against 6 which were against a change in 
the selection of trial court judges, while 16 favored 
a change of method as applied to judges of the 
court of last resort, as against 7 which were op- 
posed to change. Thirteen committees voted 10 to 
3 for a change in the manner of picking inter 
mediate appellate court judges. 

The next question asked that one method out 
of four suggested be selected as that preferred by 
the association. The results were as follows: 


As to As to ju'ges As to judges 
trial of courts of of appellate 
judges last resort court 
A. Appointment 
Committees—Appointive States 16 16 6 
Elective States 3 7 21 
Total "9 53 27 
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B. Eleetion: 
Comrhittees—Appointive States 2 
Elective States .. 51 


C. Appointments, with subsequent 
check by the electorate after 
the appointee has served a 
certain period, as in the Cali- 
fornia or Cleveland Plans: 
Committees—Appointive States 

Elective States 


. Election of trial judges in small 
communities and appointment in 
large cities: 
Committees—Appointive States 

Elective States 
Total 
Votes by bar associations 
(included in previous table) 

. Appointment : 

Committees—Appointive States 
Elective States 


. Election: 
Committees—Appointive States 
Elective States 
*. Appointment, with subsequent 
check by the electorate after 
the appointee has served a cer 
tain period, as in the Cali 
fornia or Cleveland Plans: 
Committees—Appointive States 
Elective States 
. Election of trial judges in small 
communities and appointment in 
large cities: 
Committees—Appointive States 0 
Elective States .. 2 

The bar is not lacking in new and original ideas 
on methods of electing the judiciary. Their plans 
are generally some modification of one of the four 
methods referred to in the questionnaire. There 
is a general feeling that lawyers should have some 
part in the nomination of candidates, whether the 
appointive or elective system is used. The sugges- 
tion is sometimes made that this shall be by vote 
of the bar association; sometimes by vote of all 
lawyers. One committee suggests that no judge 
shall be eligible to succeed himself, while another, 
which prefers appointment, would make reappoint- 
ment by the governor mandatory if the bar ap- 
proves. An original proposal is one from Pennsyl- 
vania for a self-perpetuating appellate court. An 
Illinois committee suggests that appellate court 
judges be appointed by the supreme court. 

A suggested modification of the California plan 
would require that any judge subsequent to his ap- 
pointment be required to go before the people at an 
election upon the question of whether or not he 
shall be retained in office, at any time, upon an 
order being made therefor by a specified nominating 
body or upon a petition by a certain percentage of 
the electorate. 

Where the plan of one method of selection of 
trial judges for large cities and another method for 
the rest of the state is advocated, the following 
dividing line on the basis of population is suggested : 

California (3 committees ), 50,000, 200,000, 250.- 
000; Florida, 100,000; Illinois, (2 committees), 250,- 
000, 500,000; Michigan, 500,000; Oklahoma, 50,000. 

The obstacle usually mentioned is that of an 
amendment to the constitution. Although this is 


admittedly very difficult, it is not considered in 
surmountable. Education of the people, politica! 
consideration and the difficulty in getting actio: 
from the legislature all come in for comment. 


Duty of Bar Association Under Present Method 
of Selection 


By a vote of over 4 to 1 the bar acknowledges 
its duty to decide which candidates for judicial 
office are best qualified and to work for the electio: 
where an elective system now exists. An even 
smaller number of associations do not 
where the appointive system exists or in case of 
interim appointments to fill vacancies, that the bar 
association should decide which candidates are best 
qualified and attempt to secure their appointment 


believe 


Tenure and Salaries 


The majority opinion of the bar favors n 
change in present tenure for either trial judges, su 
preme court judges, or appellate court judges 
Seventy-five committees voted no change as t 
terms of trial judges, while 43 were in favor of 
lengthening present terms. Seventy-seven con 
mittees voted against change in terms of judges of 
courts of last resort against 37 which favored 
lengthening the terms, and 3 which favored short 
ening them. As to appellate court judges, the vote 
was even more decisive: 37 committees voted 
against any change; 14 favoring longer terms, 2 
favoring shorter terms. 

In spite of present economic conditions, a con 
siderable sentiment, though less than a majority, 
favors increasing the salaries of trial court judges 
and supreme court judges. Fifty-eight committees 
voted for no change in present salaries of trial 
judges, while 50 voted for an increase, and 5 sug 
gested a decrease. As to judges of courts of last 
resort, 65 voted against an increase to 44 in favor 
of such action and 4 for a decrease. The sentiment 
as to intermediate appellate court judges is much 
stronger that they are being adequately compen 
sated at this time, 34 taking this view to 10 favor- 
ing an increase and 5 favoring a decrease. 

The difficulty of drawing correct conclusions 
from questionnaire returns is sharply indicated in 
reference to tenure and salaries. Fifteen of the 128 
questionnaires are from Pennsylvania, which has 
terms of 10, 21 and 10 years respectively for its trial, 
supreme court and appellate judges. and pays sal 
aries of from $9,000 to $15,000 to its trial judges, 
$19,500 to supreme court judges and $18,000 to ap 
pellate court judges. Only two of these 15 com 
mittees want an increase in the terms or salaries of 
trial judges. One of the committees only favors 
increasing the term of supreme court judges and 
none favor increasing the salaries; while 6 commit- 
tees favor an increase in the term of the appellate 
court judges, and none favor an increase in salaries 
If these 15 committees are not considered in the 
tabulation, the results are as follows: 

Tenure and Salaries (Without Pennsylvania Committees) 


Trial Court Judges of Courts Appellate Court 
Judges of Last Resort Judges 

TENURE 

Increase 41 36 

No change . 62 64 

Decrease 2 
SALARIES 

Increase ... 5 4 44 

No change .......... 5! 55 

Decrease . seh . . 1 
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the selection of judges in 7 states within the last 
10 years. 
Bar Primaries 

Bar primaries are reported as having been held 
in the past by the following bar associations: Cin- 
cinnati, Cleveland, Colorado State Bar, Des Moines, 
Los Angeles, Louisiana State Bar, Milwaukee, 
Minneapolis, 11th Judicial District of Minnesota, 
Oakland (Alameda County), Omaha, Rhode Island 
State Bar, Tulsa, and small associations in Cali- 
fornia, Indiana, Oregon, Virginia and West Vir- 
ginia. In a considerably larger number of cases 
there has been recommendation by the association 
to the governor as to appointments to fill vacancies, 
which recommendations may have been determined 
in open meeting, by committee or, less often, by a 
ballot. Results have varied from that of the asso 
ciation which secured the election of 8 out of 9 men 
recommended by the bar primary to that of the bar 
group which succeeded in only electing one candi 
date out of 5 recommended. In general, however, 
where primaries have been held, the results accord- 
ing to the questionnaires have been good. It is real- 
ized that it is impossible to state in specific in- 
stances how much a recommendation of the bar 
contributed to the results as contrasted with other 
circumstances. 


Present Judicial Personnel 


The opinion of the bar averages about the same 
as to the three classes of judges referred to in the 
questionnaire. The trial court judges have a bare 
shade the best of it and the supreme and appellate 
court judges have practically the same rating. The 
question to be answered read: “Does your com- 
mittee regard as excellent, satisfactory, fair, or un 
satisfactory, your trial court judges, the judges of 
your court of last resort, the judges of your inter 
mediate appellate court?” The rating given all 
three classes is “satisfactory.” The ratings are as 
follows 


Excellent Satisfactory Fair Unsatisfatecory 
Trial Court Judges... 29 50 28 4 
Judges of Courts of 
Last Resort ... 24 18 28 2 
Judges of Intermediate 
Appellate Courts 11 25 16 0 


In putting this question in, it was thought that 
there might be some possibility of correlating the 
opinion of the bar in regard to its judges with its 
expressed preference in reference to retaining the 
existing system of selection of judges or changing 
it. It is true that in 10 cases out of 14, where the 
judges were regarded as “excellent” the committee 
was opposed to any change in method of selection 
However, the terms “satisfactory” and “fair” are so 
loose that their relation to the desire of the bar for 
change is not definitely ascertainable. The opinion 
of the different committees or different members of 
the bar about the same judges differs widely. For 
example, to take the opinion of 13 Pennsylvania 
committees in reference to the judges of the su- 
preme court of that state, we find 5 ranking them 
as “excellent,” 4 ranking them as “satisfactory” and 
4 ranking them as “fair.” The average result of 
course is that the court would be statistically rated 
as “satisfactory.” 

A factor to be reckoned with, which has not 
been taken into account in this questionnaire, is the 
tendency in some states which almost amounts to 
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a tradition to re-elect the incumbent, unless he has 
proved to be wholly unsatisfactory. The following 
is a quotation from the questionnaire of the Dane 
County Bar Association of Madison, Wisconsin: 


“Although the constitution and statutes provide for the 
election of the Judges of the Wisconsin Supreme Court, the 
Court of last resort, in actual practice the Judges acquire their 
offices by appointment. Several factors combine to bring about 
this result. 

“There are seven Supreme Court Justices who hold office 
for the term of ten years, but in case of vacancy the Governcr 
appoints a successor who holds office until the vacancy can be 
filled by election in some year when no other Justice is elected. 
Since there are seven justices, each elected for a term of ten 
years, there are only three years in each ten when an election 
may be held to fill a vacancy. Consequently, a Justice appointed 
to hll a vacancy trequentiy holds ofhce two, three or four years 
before an election can be held to fill the vacancy. In view of 
the fact that there is a highly developed public sentiment in 
favor of reelection of sitting judges, the result is that a Judge 
appointed to fill a vacancy almost invariably is reelected when 
it becomes necessary for an election to be held to fill the 
vacancy. 

“Furthermore, judicial elections are held in April and not 
at the time of holding the general election, and a separate 
ballot is provided on which no party designation is permitted. 
The result is that judicial elections are almost entirely free from 
party politics, which situation is furthered by the fact that can- 
didates for judicial office are nominated by the filing of nomi- 
nation papers and not by party primaries, caucuses or con- 
ventions, 

“The result of this combination of laws and circumstances 
may be seen in the fact that only one of the present seven Jus- 
tices of the Supreme Court holds office by virtue of an original 
election, all the other six having been originally appointed by 
the Governor to fill vacancies. 


“As to the Judges of the Circuit Courts, the trial Courts 
of record, some of the same factors apply, as many of the Circuit 
Judges originally took office by appointment to fill vacancies 
While they hold office under such appointments only until a 
successor is elected at the succeeding April election, the senti- 
ment in favor of continuing sitting Judges in office, together 
with the fact that the nominations are made by nomination 
papers and not by party action and the fact that the elections 
are held in the spring so that there is little or no party politics 
connected therewith, has resulted in the continuance in office 
of a very large number of the Circuit Judges who were origi- 
nally appointed by the Governor to fill vacancies. 

“In view of the foregoing, it is apparent that, although the 
offices of Supreme and Circuit Judges are nominally elective, 
in practice the offices are very largely appointive.” 

Outside of the 25 associations which voted on 
the questionnaire, the answers are generally the 
product of a committee of three men. They repre- 
sent the considered opinion of a small group which 
has given thought to the subject and as such are 
exceedingly interesting. But from a scientific stand- 
point at least they cannot be considered as the opin- 
ion of the bar as a whole and therefore some degree 
of caution must be used in reaching conclusions on 
the basis of the answers received. 

WILL SHAFROTH, 
Assistant to the President. 


A Handbook on the Selection of Judges is in 
preparation by Professor Evan Haynes of the Uni- 
versity of California School of Jurisprudence and 
will be ready for distribution some time this fall. 





CRIMINAL LAW ENFORCEMENT IN OUR CITIES 





Since Bar of Country Communities Reports That Enforcement of Criminai Law Is Fairly 
Satisfactory, It Is Evident That Attention Must Be Concentrated on the Cities in 
Order to Find out Present Situation and to Plan Intelligent Attack—Tabulation 
of Answers from Fifty-four Important City Associations Here Presented— 
Lawyers Who Give Unethical Assistance to Criminals, Racketeering and 
Kidnapping Are Almost Exclusively Metropolitan Problems—Bar 
in Cities More Aroused as to Profession’s Responsibility for 
Enforcing Criminal Laws, etc. 





GENCIES charged with the administration of 
A the criminal law in our metropolitan centers 

are more efficient than those in rural districts, 
but their net result is not as satisfactory because 
their problems are vastly more complicated, accord- 
ing to the questionnaires returned by 54 bar asso- 
ciations in cities of one hundred thousand or more 


population. For example, Chicago, Minneapolis, 
and New York are known to contain the hide-outs 
of many gangsters and criminals whose very pres- 
ence increases the law enforcement difficulties of 
those cities. Even if their police, prosecutors and 
judiciary were as efficient as could be wished, their 
inhabitants could not expect to enjoy the freedom 
from crime which is found in rural districts or small 
cities. It must therefore be realized that the prob- 
lem of the effective handling of lawlessness is dif- 


ferent in city and country and different standards 
must be applied. 

From the bar of the country communities, we 
have the answer that the enforcement of criminal 
law is not a matter of particular concern to them 
as the present situation is at least fairly satisfactory 
and in many places entirely so. It is then evident 
that our efforts must be concentrated on the cities if 
we are to find where the rub comes, and what the 
present situation is, and this must be known before 
an intelligent attack can be planned. 

For these reasons, the study of the question- 
naires from the larger cities is important. The tab- 
ulation of the answers from 54 city associations 
shows a few points of marked difference from the 
replies received from the entire group of bar asso- 
ciations answering the questionnaire, which in- 
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Relation Between Politics and Crime 


nity, to what extent, and in 
; of the law, if any, do crim- 
ficient influence to prevent 





Very litte, 2; 


1: No answer, 1. 


or offenses, 37; 
lly exercised through 

or court: 

lice, 24; To 
umerated 


s office 


extent 


+e 


some 


€ en sources, 


lers or other politicians finan- 
ly criminal enterprises? 
Rare, 2; No evi- 


t have criminal elements been 
1 frauds, i. e., have gangsters 
iminals been used in connec- 


None, 42; Rare, 3; 
siderable, 3. 


To some extent, 6; Con 


e. Have any of the situations referred to in 
a, b, c, or d above been the subject of special study 
in your community? 

No studies, 36; 

studies, 8. 


casual studies, 10; Significant 


f. What if any remedies have been proposed to 
any of the above situations? 

No suggestions, 32; Associations 

remedies proposed, 22. 


meet 
indicating 


2. Prosecutor 


a. Is the prosecutor's office in your community 
functioning satisfactorily in conducting investiga 
tions of either the commission of specific crimes or 
of the conduct of public officers? 

Yes, 42; Faulty in conduct of investigations, 

6; Not in cases of public officers, 1; No, 5. 

b. Is the prosecutor’s office in your com- 
munity efficient in the conduct of criminal trials? 

Yes, 49: No, 5. 

c. If not, what reasons would you give for in- 
efficiency as to either of above duties? 

Politics, 13; Youth and inexperience, 2; 

tion satisfactory, 19; No answer, 20. 


Situa- 


d. Is the staff adequate? 

Yes, 42; Not for investigations, 6; No, 6. 

e. Does the personnel consist of trained, ex 
perienced, or otherwise competent assistants? 

Yes, 38: Not for investigations, 6: No, 10. 

f. Does the office cooperate adequately with 
the police and other enforcing agencies? 

Yes, 44; No. 10. 

g. Is the policy of bargaining with offender 
for plea of guilty of lesser offense abused? 

Yes, 1: To some extent, 4; No, 49. 

h. Are forfeited bail bonds actually collected? 

Yes, 35; Few forfeitures, 4; Surety companies 

insolvent, 2; No, 13. 

i. Are the assistant district attorneys or other 
subordinate officers in the prosecutor’s office pri 
marily political appointees? 

Yes, 27; Yes, but results are satisfactory, 16; 

No, 11. 

j. Do you attribute any of the defects or inefh- 
ciency to the fact, if such is the fact, that the ap- 
pointments are based essentially on political con 
siderations rather than upon legal or other profes- 
sional ability? 

Yes, 5; Situation satisfactory, 37; No answer, 
12. 

k. Enumerate 
prosecutor's office. 

Situation satisfactory, 30; Joinder of Criminal 

and Civil Functions, 1; Answers not responsive, 

8; No answer, 15. 


3. Police 


a. In the performance of their functions of 
crime prevention, detection and arrest of criminals 
would you grade ‘the police and other enforcing 
agencies in your community as excellent, good, fair, 
or poor? ' 

Excellent, 8; 

answer, 1. 


any other major defects in 


Good, 35: Fair, 8; Poor, 2; No 


b. Are they subject to political control? 
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No, 20; Under Civil Service, 6; To some extent, 

11; Yes, 16; No answer, 1. 

c. To what extent, if any, are they subject to 
corruption, financially or otherwise? 

None, 19; Very little, 4; To some extent, 12; 

Much, 11; No evidence, 7; No answer, 1. 

d. Is the method of selection used calculated 
to secure desirable personnel? 

Yes, 32; No, 6; Under Civil Service, 15; Don't 

know, 1. 

e. Have they security of tenure? 

Yes, 40; No, 6; Civil Service, 7; No answer, | 

f. Do they receive adequate compensation? 

Yes, 37; Reasonable, 3; Fair, 2; No, 12. 

g. What provision exists for police instruc- 
tion? 

None, 8; Casual, 22; Adequate, 24. 

h. If inefficiency in police or other enforcing 
agencies exists, what reasons would you give for 
it other than those included in the above subdivi- 
sions of this topic? 

Inadequate training, 13; Politics, 9; Situation 

satisfactory, 13; None, 11; No answer, 8. 

i. Do they use modern methods of scientific 
crime detection, including fingerprint and photo- 
graphic records? 

Yes, 49; No, 5. 

j. Is the system of fingerprints and photo- 
graphs of defendants centralized in any state office 
of records and identifications? 

Yes in 27 states. 

k. Are fingerprint and photographic records 
and other criminal information regularly forwarded 
to the Bureau of Criminal Records and Identifica- 
tion of the United States Bureau of Investigation at 
Washington, D. C.? 

Yes, 48; No, 3; No answer, 2; Don’t know, 1. 


4. Lawyer Criminal 


a. Are there lawyers in your community who 
give unethical assistance to criminals either before 
or after the commission of crime? 

No, 20; Very few, 20; Some, 8; No evidence, 6. 

b. What steps if any are being taken to check 
this type of activity? 

Disciplinary proceedings, 20; Criminal prose- 
cution, 2; Situation satisfactory, 28; Nothing, 4. 

c. To what extent have the members of the 
bar who specialize in criminal cases organized bar 
associations of such specialized practitioners? 

None, 51; Some, 2; No answer, 1. 

d. Is the practice of criminal law in your com- 
munity confined to a comparatively small group of 
lawyers specializing in such cases? 


Yes, 41; None, 13. 
5. Racketeering 


a. To what extent if any is the legitimate busi- 
ness of your community under the influence of 
racketeering ? 

None, 44; To some extent, 10. 

b. Does any racketeering exist in your com- 
munity in connection with employer-labor relations, 
i.e., in labor unions, protective associations, etc.? 

None, 42; To some extent, 10; No evidence, 2. 

c. Has the prosecutor’s office in your commu- 
nity successfully dealt with racketeering either by 


means of appropriate investigation or prosecutive 
action ? 

Yes, 7; No, 3; No problem, 39; No answer, 

d. Has the United States Attorney for y: 
district been more effective in combating rackete: 
ing than the local prosecutor? 

No, 10; No problem, 37; No answer, 7 


6. Kidnaping 


a. How many instances of kidnaping have o 
curred in your community since January 1, 1933 

None, 40; Trouble reported, 14. 

b. In how many cases have the principals 
the kidnaping been apprehended? 

All, 11; 7 out of 21, 1; No problem, 37; 

answer, 

c. In how many convicted? 

All, 12: 6 out of 22, 2 out of 21,2; No probler ! 

35; No answe’, 5. 

d. How many instances of attempted kidnap 
ing or threats to kidnap persons unless payment 
was made (extortion) have occurred in your com 
munity since January 1, 1933? 

None, 43; Five, Twenty-Six, Hard to say, Tw 

Two, Two, One, Several, Several, 9; Ni 

answer, 2. 

e. In how many of such cases has the loca 
prosecutor taken effective action? 

In all cases, 12; No problem, 37; No answer, 5 


/ 
a 


7. Criminal Procedure 


a. What parts of the Model Code of Criminal 
Procedure of the American Law Institute have been 
adopted in your state since 1930? 

Portions adopted in 15 states. 

b. Is there a committee of lawyers in you 
community or state studying the reform of crim 
inal procedure? 

Yes, 27; Only in State Bar, 14; No, 13. 

8. Federal v. Local Administration of 
Criminal Justice 

a. Has the United States Attorney for you 
district confined himself strictly to cases involving 
federal jurisdiction or has he extended federal crim 
inal jurisdiction to include cases essentially local 
in character, i.e., where all of the material witnesses 
reside in the state, where all of the material evi 
dence is in the state, where the crime violates a 
specific provision of the state criminal code? 

Wholly confined to federal jurisdiction, 40; 

Federal prosecutor in liquor cases, 14. 

b. If such extension of federal jurisdiction has 
taken place, has federal action been more effective 
than local action in essentialiy similar cases? 

Yes in liquor cases, 8; No extension of jurisdic 

tion, 40; No, 6. 

c. Has your state adopted the uniform statute 
dealing with the interstate rendition of witnesses in 
criminal cases, or is your state considering the 
adoption of such uniform statute? 

Yes in 6 states. 

d. Are there proposals pending in your state, 
dealing with reciprocal interstate legislation for the 
purpose of overcoming the obstacles of territorial 
jurisdiction in the administration of criminal law? 

Yes in one state. 

e. Are there any proposals pending in your 
state dealing with interstate compacts, with Con 

(Continued on page 549) 
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STATES SUPREME 
DECISIONS AFFECTING RATES OF PUBLIC 
UTILITIES” 


COURT 


By Joun L. CoLtins 
er of the Hartford, Conn., Bar 


the Court that the concept of value for rate making 
should be measured in part by changes in the price 
levels of labor and material constituting the prop 
erty of the utility. The desire of Commissions gen 
erally to adhere to original cost as a stable rate base 
in an era of rising price levels, the extent of which 
could not be foreseen, and the practice of companies 
in this profit era of advocating reproduction cost as 
equivalent to value, now that the tables were turned 
in favor of the companies, were the principal factors 
creating the conflict decided in favor of cost of re 
production. 

In the Los Angeles Gas and Electric Corpora- 
tion case*, decided in May 1933, upon an order of 
the California Commission made in November, 
1930, we see cost of reproduction thrust into the 
background and original cost brought into the fore 
ground. In this case the Commission used two 
rate bases, one of historical cost in amount of $60, 
704,000 and the other fair value in amount of $65,- 
500,000, both without deduction for accrued de- 
preciation, upon which the Commission prescribed 
rates designed to yield 7.7% and 7% returns respec- 
tively. The historical cost originated in a finding 
of fair value made in 1917 and accepted by the Com- 
pany, to which had been added net additions at 
cost each year up to the time of the order and by 
far the greater part of that total cost was repre 
sented by additions from January 1, 1922. The cost 
to reproduce appraisals in evidence before the Com- 
mission were held entitled to no weight as predic- 
tions at the time of future prices since they failed to 
reflect the changed economic and price levels from 
1930 on. The fact that they can be made conjec 
tural is commented upon, apparently the first doubt 
of their reliability since the war period. The addi 
tions to the Company’s property from 1926 on, 
as recent constructions, were good evidence of their 
value in November, 1930, and since the bulk of the 
property was added from 1922 to 1929, they were 
constructed at price levels higher than in 1930 on, to 
which period related the rates prescribed. For these 
reasons historical cost was held entitled to great 
weight in determining fair value. 

We see the same broadening of historical cost 
as a rate base in Clark’s Ferry Bridge Company \v 
Public Service Commission of Pennsylvania‘ de- 
cided in 1934 upon a simpler state of facts and we 
see in Dayton Power & Light Company v. Public 
Utilities Commission of Ohio,® decided about th 
same time, the conjectural nature of reproductio1 
cost discredited by analogy where book cost of 
leasehold interests in gas producing lands was ap 
preme Court Reporter 637 


rt Reporter 427 


reme Court Reporter 647, 652f 
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proved as the rate base in view of the widely di- 
vergent estimates of fair market value. 

The concept of value as measured in part by 
changes in labor and material prices stiil remains in 
rate-making and prudent investment cost is not yet 
the rate base. The metamorphosis, however, ap- 
pears in process and it seems safe to say that the 
rules respecting determination of fair value have 
been made sufficiently elastic to sustain a Com- 
mission in substantially adopting historical cost as 
the rate base under present day price levels where 
the property was constructed from 1926 on, or 
where the bulk of the property represents construc- 
tion during the war and post-war periods. Even 
in a period of rising prices, actual construction costs 
of the company near the time in question can be 
utilized to determine whether the reproduction cost 
estimate is conjectural and therefore entitled to 
little or no consideration. 

The Los Angeles Gas and Electric Corporation 
case is also authority for a Commission to exclude 
from the reproduction cost appraisal, and probably 
also from the historical cost, plant and equipment 
having a standby purpose only and Columbus Gas 
and Fuel Company vs. Public Utilities Commission 
of Ohio, decided in 1934,° is authority for excluding 
from both reproduction cost and historical cost 
property held in reserve for future use, unless the 
occasion for its use is close to the time of the rate 
determination. 

Going Concern Value 

The intangible and subtle nature of going con- 
cern value, its shadowy distinction froni good will, 
and its recoupment by the company in the form of 
a charge to operating expenses, if it actually ex- 
ists, all of which and other of its difficulties have 
troubled Commissions in the past, will probably 
trouble them less in the future as the element ap- 
pears to be on its way out of the rate base. Geor- 
gia Railway and Power Company v. R. R. Com- 
mission of Georgia’ and McCardle v. Indianapolis 
Water Company® and the other cases referred to 
in the latter, made clear that the record must dis- 
close a specific allowance for going concern value 
generally at about 10% of the rate base. The Los 
Angeles Gas & Electric Corporation case® is the 
first important decision in the evolution of this ele- 
ment, since it finds the requirement of going con- 
cern value satisfied if the record discloses a rate 
base determined on the basis of an integrated, op- 
erating enterprise, although a specific allowance 
for going concern value does not appear, and since 
the decision states that the history and circum- 
stances of the company involved, rather than a 
general principle, will determine how much, if any, 
allowance should be made. 

The Dayton Power and Light Company" carries 
the evolution one step farther in expressing doubt 
that there is left an element of going value to be 
added to the total, after valuing the assets upon the 
basis of a plant in successful operation, and says that 
in any event, “the omission to make it does not ap- 
pear to have been so unreasonable or arbitrary as to 
overleap discretion and reach the zone of confisca- 
tion.” The Columbus Gas and Fuel Company case" 
further restricts going concern value by justifying 


0 


6. 64 Supreme Court Reporter 768. 
7. 262 U. S. 625, 682 

8. Supra p. a8 

9 Supra p. 647f. 

10. Supra p. 656f. 

11. Supra p. 760f. 


a small or nominal allowance for a company en- 
gaged in distribution only, by holding that the de 
termination of an allowance on the basis of “over- 
coming initial difficulties incident to operation and 
in securing patronage” may be negatived by evi- 
dence that the Company’s service is in great 
mand, particularly where it has no competition, a 
by holding that cost of attaching new customers 
has already been reimbursed to the Comp: 
through charging the cost to operating expenses 

Going concern value, as the stepchild of good w 
appears destined to the same fate, but it seems fair 
to state that a rate base established in the interim 
should include something for going concern value 
if reached substantially upon historical cost; but 
if established substantially upon reproduction cost 
and reasonable allowances for overhead have been 
included, nothing need be added for going concern 
value.” 

Cost of Financing 

Cost of financing as an element to increase the 
rate base has proven conjectural like going concern 
value. It has raised its head again” in three recent 

cases** and has been dismissed as remote and co: 
jectural in view of the absence of any evidence 
that such expense was incurred when the business 
was established and uncertainty that it would be 
incurred “if the plant were destroyed and repr: 
duced.” 
Fair Return 


Lincoln Gas and Electric Light Co. v. Lin 
coln’® and the Bluefield Water Works and Improv« 
ment Company case" represented in the era of post 
war price levels the upward swing in the rate of 
return from those decisions of the pre-war era i 
which 6% was regarded as a fair rate of return 


From then on until 1933 a 74% and 8% return 


was generally held necessary to avoid confiscation 


Then in the Wabash Valley Electric a 


case,'® decided in January, 1933, we see th Court 
approv ing 79 % as a fair return, the financial strengt! 
of the Company, and its ability to borrow money 
advantageously from its corporate affiliate justify 
ing a decrease in the rate of return and the de 


parture from the high level emphasized in United 


Railways and Electric Co. v. West explained by the 


distinction of a street railway business, with its loss 


of revenue from competition, requiring a higher 
rate of return than a utility enjoying a monopoly 


although Public Service Commission of Montana 


et al v. Great Northern Utilities Company,” decide: 
about the same time, makes clear that such an eco 
nomic situation necessarily and lawfully results i 
a decrease in the rate of return. We see a 7% re 


turn again sustained in the Los Angeles Gas and 
Electric Corporation case,*' based essentially upon 
the profitable financial le of the Company and 
the economic depression; the same rate sustained 


12. See Des Moines Gas Co. v. Des Moines 238 U. S. 153, 17 
which now appears to be good law again. 

18. See Galveston Electric Co. v. City of Galveston, 258 U. & 
388, 397. 

14. Wabash Valley Electric Co. v. Young (1933) 287 U. S. 488 
500; Los Angeles Cas and Electric Corp. supra p. 646; Dayton Pow 
& Light Co v Public Utilities Commission of Ohio, supra, p. 657 

5. 250 U. S. 256, 267. 
16 ad p. 695 
. Wilcox v. Consolidated Gas Co. 212 U. S. 19, 
Rapids ( 3as jio® Co. v. Cedar Rapids 2283 U. S. 655, 67¢ 
Gas Co. v. Des Moines, supra p. 172 
18. United Railways and Elec. Co. v. West 280 
d cases cited therein 

19. Supra p. 502 

20 289 U. S. (19838) 130, 185. 

?1 Supra p. 649 
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annual expenses charged to maintenance, and other 
relevant financial data, the Company’s burden of 
proving unreasonable the rates prescribed by the 
Commission will be very great. This decision 
therefore appears to greatly modify the seemingly 
severe rule in Board of Public Utility Commis- 
sioners v. New York Telephone Company” holding 
that property represented by the credit balance in 
the reserve for depreciation cannot be used to sup- 
port confiscatory rates—a modification much be- 
yond the ameliorating advance of Smith et al v. 
Illinois Bell Telephone Company," holding that ex 
cessive charges to depreciation in the past will 
justify imposing lower charges in the future. 

We see the broadening of commission discre- 
tion generally, reflected in a recent decision™ deny- 
ing to the United States District Court, in the ex- 
ercise of its equity powers, the right to attach a 
condition to its order enjoining the Commission’s 
rates as unreasonable, which condition might have 
had the effect of depriving the Commission of its 
power to determine reasonable rates in a further 





hearing. We also see in another decision that the 
Commission is vested with power to prescribe 
minimum rates in order to prevent destructive 


competition between utilities competing within the 
same territory ;** and in another decision sustaining 
the Commission in materially reducing rate case 
expense and in treating as a unit for rate making a 
municipality forming a part of a large intercon- 
nected distribution system,™* subject, however, to 
the limitation that any required allocation of com- 
mon property shall be reasonable.” 

The practice of the Court in looking through 
the form of the Commission’s order to the substance 
and sustaining the Commission, if an examination 
and weighing of the entire order shows no substan- 
tial injustice has been done to the Company, .al- 
though specific parts of the rate problem may have 
been overlooked or not given the specific attention 
they were entitled to, is strikingly shown in the 
Los Angeles Gas and Electric Corporation case.” 
Here the Court resorted to computation of the er- 
rors in favor of and against the Company, the net 
result of which left an excess which the Court held 
could be assigned to going concern value and any 
other items omitted by the Commission. This 
weighing of the debits and credits and striking a 
balance is further shown in Dayton Power and 
Light Company®? where one of the issues was 
whether leasehold interests held in reserve should 
also be included in the rate base. The evidence of 
market value of the leaseholds in use being entirely 
untrustworthy the Court held the actual cost should 
govern, the total of which for all leasehold interests 
in use and in reserve was less than the value placed 
by the Commission and State Court upon the lease- 
hold interests in use alone. Hence, it was regarded 
as unimportant whether the Commission should in- 
clude all of the leasehold interests in the rate base. 
The record in this case also disclosed that the Com- 
mission’s allowance for amortization and depletion 
of leaseholds in use was generous, which generous 
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31. 282 U.S. 138 

32. Central Kentucky Natural Gas Co. v. R. R. Commission of 
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83. Public Service Comm. of Montana v. Great Northern Utilities 
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treatment was used by the Court to supply “a mar- 
gin for the correction of other contested items that 
may approach the border line.” 

Both of these decisions appear eclipsed by 
Lindheimer et al. v. Illinois Bell Telephone Co.** 
where the record below relating to the Company’s 
financial operations for the period 1923 to 1932 in- 
clusive “if accepted would compel the conclusion 
that, when the Commission’s order was made in 
1923, not only the new rates, but the existing rates 
as well were confiscatory.” The Court examines 
intensively the make-up of the balance sheet, the 
operating revenues and expenses during these 
years, particularly the excessive annual charge for 
depreciation in the past and upon the conclusion 
of excessive profits during those years brushes aside 
as at variance with the realities of the case the 
theoretical evidence supporting the record below 
and reverses the lower court which had held the 
Commission’s rates confiscatory. 

These decisions of our United States Supreme 
Court bear eloquent testimony that law is not 
static, but, on the contrary, is dynamic in its force 
and, as a true social science, arises to the occasion 
of the changed economic and social conditions of 
our country and moulds the law to conform to 
those changes. 

What safeguards should we follow to maintain 


38. Supra p. 662 


RIGHTS OF EMPLOYERS 
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intact our restored legislative discretion? First, it 
seems to me, that in all matters relating essential], 
to the rate base, we must not be too general in 
reaching our conclusions, expecting the Court to 
look through the form to the substance of the whole 
subject matter in order to sustain the Commission 
Second, while taking full account of excessiv 
profits in the past, still establish a rate of return 
that will not deter capital from resuming its func- 
tion when the time for further plant expansion 
comes again, remembering that adequacy of service 
is a cardinal principle of regulation and that it 
cannot be rendered without the utility keeping 
abreast of the developments in the arts, nor service 
extended to new fields without capital. Third, in 
determining operating expenses, we must bear in 
mind that prices for labor and material are already 
indirectly fixed in part through code operation, that 
prices are rising and that the tax burden on the in 
dustry is ever increasing. Fourth, in the entire 
field of regulation, while seeing that unjust enrich 
ment does not take place, try to keep ourselves 
within our proper sphere and not invade the func 
tion of management nor oppress the industry so 
that private initiative, which has made our public 
utility industry as a whole outstanding in the world 
for quality of service and reasonableness of cost, 
shall not be stifled and advancement in the material 
comforts of life shall not be lost to the nation 
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This Has Long Been a Vexed Question for All Parties Concerned, but It Seems to Have Been 
Settled to a Considerable Degree by Supreme Court’s Decision in Standard Parts Co. 
vs. Peck—Consideration of Other Recent Decisions—Basic Question in All Such 
Cases Is Simply That of the Ordinary Contractual Relation of Master and 
Servant or Employer and Employee 


By Henry C 


. WoRKMAN 


Member of the New York and District of Columbia Bars 


HE rights of employers vis-a-vis their employees 

in inventions made by the latter have long been a 

vexed question for all parties concerned ; and judi- 
cial pronouncements on the subject are far from harmo- 
nious. The question seemed, however, to have been 
settled, to a considerable degree at least, by the Supreme 
Court’s decision in Standard Parts Co. vs. Peck, 
wherein it was adjudged by a unanimous Court that 
the invention (which was patented) was the property 
of the employer, even though there was no express 
agreement to assign the invention to the employer. The 
employee, Peck, personally, and for his own sole behoof, 
had applied for, and obtained a patent and thereupon 
sued the successors of his employer for its infringe- 
ment. The latter counterclaimed, contending that it 


1 24 U.S Ke 


was the rightful owner of the patent, having purchased 
or succeeded to the assets and business of Peck’s em- 
ployer. The District Court sustained the counterclaim 
and ordered assignment of the patent. The Court of 
Appeals reversed this judgment, but was in turn re- 
versed by the Supreme Court which affirmed the Dis- 
trict Court’s decree. The Supreme Court's decision 
was somewhat remarkable for its rather caustic com- 
ment on the Court of Appeals’ decision,—as a “putting 
aside” or “underrating” of its previous decisions and 
treating them with the “inconsequence of dicta.” 

The next case to come before the Supreme Court 
was U. S. vs. Dubilier Cond. Co.* in which the Gov- 
ernment was the employer and the employees were 
regular employees, in a scientific or technical (radio) 
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he Bureau of Standards In this case the 





eme Court w very sharply divided, with three 
es, including the Chief Justice, dissenting in a 
thy opinion th short separate dissent by the 
In the 1 time two other cases had been de- 
courts of appeals adjudging the employer, 
vernment 11 th cases) to be the owner of the 
Certiorari was denied in both these cases. 
The basic question in all such cases is relatively 
e. being that of the ordinary contractual relation 
faster and Set t. or employer and employee. It 
wever, bec nfused and complicated by the 


patent law and the nature of the 











eranted | patent. But there is not, necessarily, 
n bet inventions and patents, since it is 
optional with the owner of an invention 

her he will patent it or not. He can make, use and 
s invent cense others to do so regardless 

the patent | since a license is merely a per- 
| contract respecting the invention, but passes no 
rest in the patent Hence the absence from the 
nt laws of any provision for, or reference to, li 
. \ licens fact, the antithesis (or waiver) 
patent, the sole right in the latter being to ea 

e from the tion 

Confusior tent with invention appears in the 
ritv opinion in the Dubilier case. supra, wherein, 
the headi1 First” it is said: “Though often so 
cterized a patent is not, accurately speaking, a 
poly & This must ce be regarded 

r. because whatever a patent may be considered 
vhethe mi ol something else, it 

still ret that same thing regardless of 

it rightfully belonged to the employees, as the 

‘rity held. or whether it rightfully belonged to 
employet Moreover, a patent and all rights 
inted thereby lefined by the Constitution itself 
y the patent laws, (sec. 4884 Rev. Stat.), and, 
can be nothing different no matter into whose 

come as its rightful owner 

laration that a patent is not, accurately 
monopoly is based upon the statement that 

nopoly takes something from the people.’ 

as “An it tor [patentee ?] deprives the public 
thing whi + enjoyed before his discovery, but 
ves something of lue to the community by adding 
he su knowledge Che early case of 
rvs. ¢ rr Wall. 516, is cited for the 
ement tha ent is not, accurately speaking, a 
ly ry trine is, however, entirely contra- 

ed by the ¢ later holding in U. S. vs. Bell Tel. 
wherei ( The United States, by issuing 
patents which are here sought to be annulled, as 
n fi the pu rights of immense value and be- 
wed them upon the patentee taken from the peo- 
valuable privilege and conferred it as an exclu- 
right up he patentee This has been taken 
m the people, from the public, (italics supplied ). 


patent-right is vital, since 
n it rests the right, and the procedure, for annulling 
a right that belongs to the pub- 
any private party or 
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ancelling i | 


only, and is not available to 


lividual ; nor ilable as a defense in a suit for in- 
ringement, as this decision points out, (p. 372, loc 
Hence, ling to this later declaration, a 
Hought U. S.. 28 Fed. (2) 886; Moffett vs. Fiske, 51 
4 S { < 
Paper | Ss. 4 
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patent complies with the definition given of a true 
monopoly. 

That the doctrine of this Telephone case is the sound 
one further appears from examining the terms of the 
patent grant itself, as well as from other considerations. 
The terms of the patent grant are (Rev. Stat. sec. 


4884): “Every patent shall contain . . . a grant to the 
patentee for the term of seventeen years of the 


exclusive right to make, use and vend the invention or 
discovery throughout the United States and the Terri 
tories thereof It will be noted that no right what- 
ever is granted in or to the invention itself, or to the 
patentee’s own right to make, use and vend it; all that 
being already the inventor’s property, ab initio. As 
owner of the invention, he could do all that with or 
without applying for or obtaining a patent.’ This is 
also clearly stated in the Paper Bag Patent case, supra, 
wherein the Court said, referring to “a number of 
cases”: “Those cases declare that [the patentee] re- 
ceives nothing from the [patent] law that he did not 
have before, and that the only effect of the patent is to 
restrain others from manufacturing and using that 
which he has invented.” (p. 424 1. c.). Thus the sole 
right an inventor obtains from the patent law is to re- 
strain, or exclude, the public from its inherent right 
and liberty of engaging in industry, trade and com- 
merce (“making, using and vending”) and to confer all 
this upon the patentee exclusively,—but, and signifi- 
cantly, for only a specifically limited time. If it were 
generally true that an inventor, i. e., any particular in- 
ventor, conferred by his invention something of value 
upon the public, and that but for him the public would 
never have had it at all, then there would hardly seem 
to be any justification for limiting his sole employment 
and possession thereof to a specified time, nor for re- 
quiring him to submit to certain procedure and for- 
malities, and especially to pay certain fees in order to 
obtain the right (“grant”) of exclusive use and enjoy- 
ment, and then for only an arbitrarily limited period, 
of that which is entirely his own. But it is scarcely 
ever true that the public is dependent upon any par- 
ticular inventor for a given invention, or its substantial 
equivalent. The faculty or genius of invention is 
much too common or universal. Patents are not so 
much granted to applicants because they have invented 
the particular thing as because they were the first to 
have done so.—among a number of others.* It is a 
commonplace that substantially the same invention is 
made, and at about the same time, independently, by a 
number of inventors in different parts of the country, 
or of the world. The patent laws themselves had 
early to take account of this phenomenon, making pro- 
vision in two separate sections of the Revised Statutes : 
(1) sec. 4904, for “interferences” between a plurality 
of inventors demanding a patent for substantially the 
same invention, and authorizing the Commissioner to 
deal with that situation; and (2) sec. 4918, providing 
for the situation of interfering patents. There is also 
the fact that a considerable proportion of patents that 
are brought into litigation are adjudged invalid because 
the invention is found to have been anticipated by prior 
inventors or published knowledge. Experience shows 
that very rarely indeed is the world dependent upon 
any particular inventor for any desired invention in 
science or the useful arts. A real or supposed want 
for any particular improvement in any of the arts has 
only to be manifested to bring forward a number of 
inventors to supply it, sooner or later. History of the 


7 Ex parte Brosnahan, 18 Fed. 62 
5 Milburn C vs. Davis & Co., 270 U. S. 390 





OR OR RT RN: aioe 


Seen 


nem D 


ee a ee ee 


ieaeinenenten omsatcallibarar peeninerce ere yoer-vanr-an-soneniiidaiad 


40 AMERICAN Bar ASSOCIATION JOURNAL 





race shows the human mind or intellect to be insatia- 
bly, or incurably, inventive or creative. 

That the public is deprived of something by its 
grant of a patent seems to be further evident from 
what happens when the limited time for which it was 
granted expires. When that happens, the invention 
thereof becomes, ipso facto and automatically, public 
property. In other words, the public simply resumes 
its right to make, use and vend it,—becomes re-vested 
with the rights it had before granting the patent. No 
act, deed, transfer or conveyance by the patentee is 
required to pass these rights to the public; they pass 
automatically. A patent may, therefore, be likened to 
an estate granted for years with reversion or remainder 
to the grantor, the public. 

There appears too much to the contrary in the 
long history of patents jurisprudence in this country 
alone, (nearly a century and a ha‘f), to adopt, as a 
ruling principle, that a patent is mt a true monopoly, 
accurately speaking. As the Supreme Court said in 
Paper Bag Patent case, supra, of the patent grant: “In 
other words, the language of complete monopoly has 
been employed . . .” (p. 423 loc. cit.). It was early 
pointed out by Mr. Justice Story in the much-cited case 
of Pennock vs. Dialogue,’ that our patent laws, like 
those of Great Britain, derive their essential principles 
and features from the Statute of Monopolies, 21 Jac. I, 
c. 3, of which he said: “That act, after prohibiting mo- 
nopolies generally, contains in the sixth section, an ex- 
ception in favor of ‘letters patent and grants of privi- 
leges . . . of the sole working or making of any manner 
of new manufactures within this realm, to the true and 
first inventor . . . which others, at the time of making 
such letters patent and grants, shall not use.’” (p. 20, 
loc. cit.). And quite recently Mr. Justice Brandeis 
noted in Standard Oil Co. vs. U. S.° that: “Histori- 
cally, patent grants were only narrow exceptions to the 
general public policy against monopolies which devel- 
oped from the Case of Monopolies, Moore 671, 11 Co. 
84, and culminated in the Statute of Monopolies, 21 
Jac. I, c. 3, secs. V-VI.” (p. 169, 1. c., see note). 

The most eminent text-writer in this country on 
the Law of Patents (Robinson) regards the doctrine 
that a patent is a true monopoly as being vital to “the 
future safety of the entire patent system.” He devotes 
a whole chapter (ch. 2, vol. 1, pp. 16-67, Rob. Pats.) 
to this one subject. At page 51, sec. 32, he states: 
“That a patent privilege is a true monopoly, deroga- 
tory to common right, is, therefore, the correct theory 
concerning it considered in itself. If courts and legis- 
latures, by abandoning this theory, have drifted into 
lax and dangerous modes of dealing with the public 
interests when opposed to those of the inventor, it is 
apparent that the future safety of the entire patent 
system, and the protection of the people from unreason- 
able and oppressive patent privileges can only be se- 
cured by such a return to this theory as shall result in 
the adoption of a just and permanent dividing line 
between these constantly conflicting rights.” In sec. 
23, p. 37, he states: “Such an investigation [of the 
relations of inventor and public to the invention] will 
disclose not only that a patent privilege is a true 
monopoly, but that it approaches very nearly to an 
odious monopoly in its restriction of the pre-existing 
public right.” His summary, (p. 67), is: “I. That 
the patent privilege is a true monopoly, granted in 
derogation of the common right,’”’—a conclusion in 


9 2 Pet. 1 
‘0. 283 U. S. 


harmony with the quotations made from the Telephon 
case, supra, 

Moreover, if patents are, as shown, an excepti 
to monopolies condemned by the Statute of Monopolies 
then they must belong to the same class in order t 
be an exception thereto. 

Inventors and discoverers are universally conceded 
to be deserving of public recognition or reward; but 
the problem has been how to measure or apportion ré 
wards or recognition fairly or equitably to other in 
ventors in the same art, or in different arts, and t 
the public. The grant of patents is apparently the on! 
practical expedient, since the reward thereby obtained 
by the inventor is more or less automatically measured 
by the public’s estimate of the value, or utility, or ad- 
vantage, derived from the invention. That is, if there 
is an extensive public demand for the invention, th 
extent of the patent monopoly is correspondingly large ; 
and on the other hand, if very few people, or no one, 
wants to make use of the patented invention there ar« 
correspondingly few, or no one, to be excluded there 
from by the exclusive rights granted by the patent t 
the patentee. Obviously, this way of rewarding in 
ventors takes no account of the character of the inven- 
tion, as such,—whether involving genius or knowledge 
of a very high order, or only of such minor character 
as to be doubtful on which side of the border line of 
“expected skill of the art” it should be placed, a “mere 
carrying forward” of the art, or “a distinct step in 
advance.”” The same monopoly is granted to all, and 
the reward depends upon the extent of public demand, 
and the willingness of the public to pay tribute to the 
patentee (which is included in the selling or market 
price demanded for the patented device.) 

Attention has recently been directed toward in- 
ventors and discoverers in the broader fields of science 
for whom no public rewards are provided. As Robin- 
son pointed out (Rob. Pats., vol. 1, p. 43) “. . . the 
field of patentable invention is comparatively narrow. 
By far the greater and the most useful portion of 
human discoveries lie outside the domain of these 
exclusive privileges.” This has led, somewhat recently, 
to the appointment of committees by various bodies, in- 
cluding the League of Nations, American Association 
for the Advancement of Science, Michigan Patent Law 
Association, and others, for the purpose of ascertaining 
or proposing means for securing to inventors and dis- 
coverers in science proprietary rights in their dis- 
coveries. Recently the New York Times commented 
editorially upon the negative results reported by these 
various committees, under the heading “Scientific Prop- 
erty,” (N. Y. T., Feb. 11, 1934). The point is tersely 
stated in the opening sentences, viz: “The man who 
invents a machine makes millions. Maxwell and Hertz, 
who laid the basis of what is now radio, made only 
reputations. True, they were quite content with their lot, 
yet injustice in the distribution of rewards to the in- 
ventor of trifles and the creator of new theories which 
prove to have a practical value is bound to arouse dis- 
cussion.” This situation finds a somewhat striking 
illustration in the recent case of the patent for the “high 
vacuum” radio tube (DeForest R. Co. vs. Gen. Electric 
Co., 283 U. S. 664). In that case, after reviewing the 
scientific discoveries of Lilienfeld and others, the Court 
said: “The narrow question is thus presented whether 

the production of the tube of the patent with the 
aid of the available scientific knowledge that the effect 
of ionization could be removed by increasing the 
vacuum in an electric discharge device, involved the 
inventive faculty or was but the expected skill of the 
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covenant to invent? Besides, who shall say that what 
such employee has produced is, or is not, invention? If 
invention is said to be genius or spirit, a sort of afflatus, 
the “birth of an idea,” can it be summoned at will as 
in undertaking a contractual covenant to invent? Hot- 
spur remarked that he, or anyone, could call spirits 
from the vasty deep, “but will they come an you do 
call them?” This phrase “employed to invent” is prac- 
tically never an express term of a contract of employ- 
ment, but only a deduction or conclusion from the char- 
acter or nature of the employment. Contracts of em- 
ployment that mention inventions, such as those used 
by large industrial concerns, specify invention in the 
conditional or potential mood, as: “inventions he may 
make while in the employ” &c. 

The further difficulty with the phrase “employed 
to invent” is the practical impossibility of identifying 
or defining invention. The attempt to do so has long 
been practically abandoned by the courts. The Su- 
preme Court has said: “The truth is the word cannot 
be defined in such a manner as to afford any substan- 
tial aid in determining whether a particular device 
involves an exercise of the inventive faculty or not. 

whether the variation relied upon in a particular 
case is anything more than ordinary mechanical skill 
is a question which cannot be answered by applying 
the test of any general definition.”"* Judge Learned 
Hand, with his well known insight and clarity of state- 
ment, has recently held: “If genius is demanded, 
surely he was no inventor; rather he was one of those 
who, taking the knowledge at hand, worked out its 
implications in the laboratory. There are indeed ex- 
pressions in the books which, taken literally, would 
exclude such work from the protection of the patent 
laws ; there are others which would not. But we depre- 
cate such a priori rules for determining invention. 
Nothing has tended more to confuse and obscure the 
issue than the attempts of courts to lay down generali- 
ties. The issue does not admit of such treatment, for 
invention is always a function of the particular situa- 
tion, of the conditions which preceded and followed the 
appearance of the composition or machine. That this 
is a treacherous standard is true enough, but at least it 
is less treacherous than easy absolutes which fit the 
immediate occasion, but lie athwart any realistic treat- 
ment in the next case.”"* The Supreme Court has said: 
“A patentee [inventor] may be baldly empirical, seeing 
nothing beyond his experiments and the result; yet if 
he has added a new and valuable article to the world’s 
utilities he is entitled to the rank and protection of an 
inventor.”"* If bald empiricism may be ranked as in- 
vention and justify the grant of a patent monopoly, 
what has been called the “genius,” or even the “fac- 
ulty” of invention largely disappears as any test that an 
invention has been made. In the case decided by the 
Court of Appeals, 2nd Circuit, through Judge Learned 
Hand, (ubi supra), it is said: “True, all that Fla 
herty did was to carry out what was already known, 
and by trial and error fix the limit which should be ob- 
served.” This was held to be invention. From such 
definition it is apparent that the case for ownership by 
the employee, as against his employer, of the result of 
“trial-and-error” experiments connected with the duties 
or work he is hired to perform, is reduced to a mini- 
mum. It would seem that the application of such defi- 
nition of invention by the Court of Appeals in the 
Dubilier case must inevitably have resulted in a judg- 
ment in favor of the employer, the Government, since 
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it was considered that the latter's contentions “can be 
sustained only by giving the word ‘research’ the mean- 
ing of the word ‘invention’.”** As invention may be 
“bald empiricism,” or “trial and error,” it would seem 
to follow that the word “research”” may very well be 
considered as synonymous with the word “invention,” 
with the result that such “research” was no more than 
a performance of the work which such employees were 
hired to perform. It would hardly seem to be a rea- 
sonable or sound basis for determining conflicting prop- 
erty rights to rest that determination upon the very 
uncertain, shifting, and really undefinable term “inven- 
tion.” It is a question of fact, rather than of uncer- 
tain terminology, whether or not what the employee has 
done was fairly within the character or scope of the 
duties he was hired, and undertook, to perform,—was 
“within the scope of his employment’—regardless of 
whether or not what he did might be called “invention.” 

Where the “Government” is the employer, it has 
been held that it is no different in these respects from 
any other employer. But is this really true? Who or 
what is the “Government”? Certainly the “Govern- 
ment” has a different status from any private person. 
According to the Telephone case, supra, the Govern- 
ment is the public itself, its representative, agent, in- 
strumentality,—its alter ego. Are the Government's 
employees properly called “public servants,” or is this 
only a facon de parler? If the term is proper, then it 
is difficult to see what the “no-fee’ act of March 3, 
1883, even as amended April 30, 1928, accomplishes, 
since the license to the Government is the same as a 
license to the public, the Government’s principal. If the 
public is licensed to use, manufacture and vend a 
patented invention, that is tantamount to extinguishing 
the patent, whose sole virtue and effect is “exclusive” 
rights,—to exclude the public. Possibly this considera- 
tion was what was in the mind of the dissenting jus- 
tices in the Dubilier case, supra, in stating their opin- 
ions that the patents in question should be cancelled, 
and that the people of the United States should have 
the unrestricted benefit of the inventions. 

The question, then, resolves itself into the single 
one of whether or not an invention, or what the parties 
suppose to be invention, made by the employee belongs 
to him or to his employer. (Patenting the invention 
is a subsidiary matter, and really extraneous to the 
question.) Ownership of an invention, before, after 
or even regardless of, applying for, or obtaining a 
patent therefor, may, and often does, pass from its orig- 
inal owner (its inventor) to others. The inventor may 
die, become insane, bequeath his invention, assign it to 
another; for which contingencies the patent laws and 
Rules of the Patent Office provide, (Rev. Stat., secs. 
4884, 4896, Pat. Off. Rules 5, 6, 20). The owner of 
the invention has the inchoate right to a patent there- 
for, which right he can perfect by complying with the 
requirements of the patent laws."® The patent grant is 
based upon ownership of the invention, and not vice 
versa. (Crown Co. vs. Nye Tool Wks., 261 U. S. 24.) 

Obviously, and as is frequently the case, the orig- 
inal owner of an invention (its inventor) may have en- 
cumbered, or assigned, his ownership thereof before 
applying for a patent, or after applying but before any 
patent is, or could be, granted therefor. He may have 
entered into contractual relations with others involving 
or respecting his invention, the legal consequences of 
which may be either a license or an outright assign- 
ment. One such contractual obligation he may have 
entered into is that of employment, in the course of 


14. 569 Fed. (2) 884. 
15. Gayler vs. Wilder, 10 How. 476, 492 


which, or in consequence of which, he may have made 
the invention. It is the legal or judicial interpretation 
of such contractual obligations, and their proper impli- 
cations, that determines the rightful ownership of the 
invention,—and hence of the patent, if any. That this 
is a question of general or contract law, and not of 
patent law, is apparent from its frequent adjudication 
by State courts, even when a patent has been granted 

One noteworthy instance of this is that of Annin 
vs. Wren" wherein the facts and situation of the par- 
ties do not appear to be essentially different from those 
in the Standard Parts case, supra. The employer's 
business was manufacturing wheelbarrows and trucks; 
Wren being an employee therein upon a weekly salary 
“to apply himself personally to the development of this 
business : he went under that name with us.” As in the 
Standard Parts case, nothing appeared to have been said 
between the parties as to inventing, or patents; but it 
was held: 

“This work of inventing was what plaintiff called 
‘developing (sic) the wheelbarrow business,’ that being 
a phrase covering the work of inventing both wheel- 
barrows and trucks. This was also clearly understood 
by both the contracting parties. The invention was per- 
fected during that service.” (p. 355) . . . “The special 
service of inventing is the entire scope of the employ- 
ment. There is no room left within the employment for 
inventing on his own hook. The servant has no right 
to think or invent for himself on this particular subject 
matter in hand. He must get out of such a relation 
before he can claim the product of his work under such 
an employment. He cannot carry off both his salary 
and the only valuable product of his work under such 
an employment, leaving his master with his useless 
models, the results of his uselessly spent money on tools, 
machinery, time, labor of self and employees, with only 
a license or shop right which is not assignable or useful 
in any way save to himself. Such a result would 
“necessarily defeat the whole purnose of the contract 
and the contracting parties.” (p. 356) . . . “Consider- 
ing the relation of the parties and the nature of the em- 
ployment, it would equitably follow that the patents 
should belong to the plaintiff, if any were obtained as 
the result of the joint development of the parties.” 
(p. 353.) 

It may be noted that in the Standard Parts case 
also, the Supreme Court found that: “By the contract 
Peck engaged to ‘devote his time to the development of 
a process and machinery’. . .”” (p. 59 loc. cit.), and 
their judgment was that the resulting invention (patent) 
belonged to the employer. Hence, in such cases, “devel- 
oping” is considered to be synonymous with “invent- 
ing,”’—which, if “bald empiricism,” or a process of 
“trial and error,” may be invention, is not a very 
strained synonymity. 

It may be pertinent to note that the “shop right” 
or license is generally supposed to flow to the employer 
in such cases because of the employer-employee (mas- 
ter-and-servant) relation between the parties. But the 
genesis or foundation of the doctrine, if examined, does 
not necessarily require that relation of the parties 
The doctrine has its origin in McClurg vs. Kingsland," 
wherein the employer's license or shop right was put 
on the basis of the consideration due the one party (who 
happened to be the employer) in return for the costs 
he had defrayed in furnishing the facilities, machinery, 
tools, material, &c., for developing the other party’s in- 
ventive ideas or concept. But the same conclusion 


16. 44 Hun 352; (51 N. Y. Sup. Ct.) 
17. 1 How. 202. 
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| be equally valid had the relationship of master- 
servant not existed, and the parties joint enterpris- 
“partners” the project,—one furnishing the 

s and the other the money or means. In the Annin 
supra, the invention is referred to as “the joint 


lopment of the parties.” 


It may also be pertinent to note that this license 
op right passes as to all inventions developed in 
circumstances, whether the patents therefor were 
nted under the “no-fee” act or under the regular 
nt laws which require fees. Hence, as in much the 


nstances wherein Government em- 
the Government furnishes the 
the cost of developing its em- 
inventive concepts, it did not require the “no- 
statute to give the Government a license to use the 
ntion. As to that, it may indeed be said that “the 
rnment i lifferent from any other employer.” 
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The point is, that the question is one of general or 
contract law, and not one of patent law, which, if al- 
lowed to intrude, tends to confuse, rather than to 
clarify, the respective rights of the parties. It should 
also be borne in mind that invention is not only ideas, 
or inventive concepts,—so far at least as the patent laws 
are concerned. Invention includes no less the means 
for bringing the concept to practical use or operation,— 
“reduction to practice,” as the phrase is. It is usually 
the employer, in such cases, who contributes this part of 
the invention ; and were it not for his employment, the 
employee’s inventive concept might remain no more 
than that, or might not have occurred to him at all. 

After all it resolves itself into the old and familiar 
case of: Was what the employee did “within the scope 
of his employment?” And to determine that, evidence 
of all the facts of his employment, duties or service 
is required. 


Devoted to Recent Books in Law and Neighboring Fields and to Brief 


Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





HE FEDERAL GIFT TAX. 3y Kingman 
Brewster, James S. Y. Ivins, and Percy W. Phil- 


lips. 1933. New York: Clark Boardman Co., 
Pp. xi, 145.—There is every indication that the 
leral gift tax orporated into the Revenue Act 
1932 and increased in rates in the Revenue Act of 
134, will remain as a part of our Federal tax system 
* many years t me. Evidences of this lie in the 
er increasing need for Federal revenue and in the 
lue of the gift tax as a preventive of estate tax 
dance. The resultant likelihood that the burden 


1 
| 


not be substar tially reduced by postponement of 
fts, and the certainty of death with attendant estate 
es, makes it essential that counsel for a prospective 
r acquaint himself diligently with the provisions 
ie gift tax its possibilities if his client is to 
id the penalt ignorance. 
hi It presents in 
Al- 
is its chief importance as a text for 
chapter on “Transfers Subject to 
lax” contains suggestions for minimizing income, es- 
ite, and gift taxes which may prove of value to numer- 


This book goes to these purposes. 
stvle th 
ugh the book 


e€ uninitiated, 


idable 


1S practiti n The work is also helpful in its fre- 
uent expositior the relation between the gift tax 
nd estate and income taxes, and in occasional criti- 
sm of the administrative regulations. 

The elementary character of the book may limit 


ts use as a reference work. Nevertheless, it may use- 
fully be referrs for suggestions in the solution of 
pecific probler Within its covers will be found 





numerous citations, frequent quotations from the de- 
partmental regulations, and appendices, setting out 
relevant forms and the text of the statute. The use- 
fulness of the book appears to be but very little im- 
paired by the amendments contained in the Revenue 
Act of 1934. The work, as is to be expected from its 
producers’ prior publications, has been carefully done. 
* * 

Taxation of Foreign and National Enterprises: 
Volumes II, III, 1V and V. 1933. Geneva: League 
of Nations.—An inquiry was begun several years ago 
under the auspices of the Fiscal Committee of the 
League of Nations to provide the data required for 
framing a draft Convention to prevent the double tax- 
ation of business income. These volumes, and an 
earlier volume I, published in 1932 and reviewed in the 
July, 1933, number of this JouRNAL, pp. 412, 413, are 
the result of that study. Upon the basis of the data 
thus acquired the Fiscal Committee on June 26, 1933, 
adopted a draft Convention intended to serve as a 
model for conventions, bilateral or multilateral, to avoid 
double taxation between nations. 

The work evinces a careful organization, consist- 
ently followed, designed to reach a specific end—a 
practical system of allocating income from business of 
an international character in such a manner as would, 
if adopted, prevent the imposition of a tax by any par- 
ticular country on more than its fair share of the in- 
come. The first three volumes are calculated to supply 
the basic data, the fourth an evaluation of the data and 
the outline of the recommended system, and the fifth 
the reduction of the system to accounting methods, 
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The treatise, in its conception, reveals an appreciation 
of international needs, characteristic of its sponsorship, 
and, in its execution, the usual sound judgment and ex- 
haustive research under a Rockefeller Foundation 
grant. 

Volume II (pp. 467) and Volume III (pp. 254). 
following the plan of Volume I, are devoted to the 
income tax systems of important sovereignties with 
particular consideration to their practice in allocating 
the income of enterprises doing business in more than 
one country. 

Volume IV (pp. 219), bearing the subtitle “Meth- 
ods of Allocating Taxable Income” is written by 
Mitchell B. Carroll, the director of the inquiry. The 
author first discusses the problems involved in the al- 
location of income among the various governments 
under which the taxable entity is doing business. The 
legal principles and methods employed in allocation are 
then summarized, compared, and classified. The rule 
generally prevalent in the British Commonwealth, the 
rule found generally in continental Europe, and the 
rule characteristic of the United States of America, are 
compared. The author closes his volume with an all- 
important chapter in which certain principles and 
methods of allocation are recommended for adoption. 
It is these conclusions toward which the survey has 
been so largely directed. There is first laid down, as 
a principle of jurisdiction, that an enterprise shall be 
taxable only in its fiscal domicile or in the jurisdiction 
where income has its source. After elaborating upon 
these terms. the author suggests the situation in which 
the fiscal domicile shall impose the tax, and the in- 
stances where a jurisdiction (other than the fiscal 
domicile) in which the income has its source, may as- 
sert the liability. There is a detailed consideration of 
methods of allocation where the purchase, processing, 
and sale of goods occur in different countries, and in 
many other circumstances. Procedures for settlement 
of disputes are proposed. 

Volume V (pp. 78) by Ralph C. Jones outlines 
different accounting methods which may be utilized in 
different situations in order to assist in the problem 
of allocation. The author admits the practical cer- 
tainty that profit can never be allocated between coun- 
tries with a high degree of scientific precision, but 
offers his study as affording an aid to refinement of 
methods. 

The treatise as a whole, and the fourth volume in 
particular, while perhaps of greatest direct importance 
to governmental bodies (both legislative and execu- 
tive), should be of use to business associations and 
enterprises engaged in foreign trade, and to their coun- 
sel, in securing relief by legislation and convention 
from the burdens of double taxation in the interna- 
tional field. This study has already disposed in a 
tentative manner of some of the more technically in- 
volved questions and if the negotiations looking toward 
conventions and treaties can be kept in an atmosphere 
of mutual concessions the results may abundantly jus- 
tify the painstaking efforts expended in this admirable 
study. 

Georce M. Morris. 

Washington, D. C. 


The Modern State (The Century Co., 1933. pp. 
316), is a reprint of a series of talks broadcast over 
the B.B.C. in 1932 by Leonard Woolf, Tord Eustace 
Percy. Mrs. Sidney Webb, Prof. W. G. S. Adams and 
Sir Arthur Salter, dealing with the fundamental con- 


cepts of democracy, its development under and corr 
lation with economic and social evolution, the problen 
it faces, its weaknesses and strength, and its possibilit 
of survival. This series was itself a part of a compr 
hensive symposium on “The Changing World.” 

The talks are printed substantially as deliver: 
over the radio, and the explanations and reservatior 
which would ordinarily be made, were the material pr 
pared primarily with an eye to publication, are lack 
ing. While this manner of treatment may detract fro: 
the book’s scientific value, it rather adds interest t 
the casual reader, such interest lying more in th: 
thoughts suggested than in any dogma expounded o: 
panacea proposed. 

We are too prone to assort political science, soci 
ogy, economics and law to separate pigeon-holes as in 
a college curriculum and to overlook the interrelatior 
one with another. We are likewise accustomed t 
think or speak of democracy without any very clea: 
conception of what it means or why it exists and 
wherein it is any more desirable than would be som« 
other form of political economy. It is well to be re 
minded that the modern state essentially reflects the 
influence of economic and social conditions growing 
out of the industrial age, and that changes in indus 
trial conditions have affected the functions of the stat: 
in respect of both domestic and international problems 
The Modern State attempts to furnish the broader 
outlines of such a survey. 

One imperfection of democratic institutions 
(which is manifest not alone in Great Britain) is stated 
by Lord Percy: “We are all electing various people, 
company directors, trade union officials as well as local 
municipal councillors and members of Parliament, to 
look after this or that section of our interests; and all 
this apparatus of representative organization tends to 
result in mental petrifaction. We do not think for 
ourselves, because we have elected people to think for 
us ; and the people we have elected to thing for us dare 
not, for that very reason, think for themselves. This 
is the vicious circle in which we are all involved.” Such 
a work as this is helpful as a statement of the problem, 
a necessary step in any effort to stimulate individual 
thought and action. 

HERMAN PHLEGER. 

San Francisco. 


More and Better Wills—Testamentary Benefac- 
tions, Edited by Alfred Williams Anthony. 1933. 
New York: Committee on Financial and Fiduciary 
Matters, Federal Council of the Churches of Christ in 
America. Pp. 108. Cloth, $1.00; paper, $0.75. 

Last Wilis and Testaments, by Carl W. Mueller 
1932. Published by the author, San Francisco, Cali- 
fornia. Pp. 91. $1.23. 

Wills, Executors, and Trustees, by William ] 
Grange, Walter A. Staub and Eugene G. Blackford 
1933. New York: The Ronald Press Company. Pp 
xxxi, 844. $7.50. 

That the majority of property owners in America 
either underestimate the importance of making a will, 
or, if they are cognizant of the value of a testamentary 
disposition, put off the execution of the instrument 
until it is too late, is evidenced by the fact that only 
about one-third of the estates in this country are being 
settled under wills. In England it is estimated that 
about four out of every five estates are disposed of 
by the wills of the decedent owners. That the three 
books under review will serve the general purpose oj 
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readers more “will-conscious” 
More and Better Wills, 
rs which were pre- 
laymen represent- 
, at the sixth 
on Financial and 
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\merica. In these papers were 
“Where There Is a Will 
sses Through Failure to Make 
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While the obvious purpose 
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e and better wills, a reading of 
the American public a keener 


making wills and of chang- 
meet the exivgein ies of shift- 


onditions or of changes 
estator s family 
the law governing wills, their 
ind the administration of es- 
his book on Last Wills and 
s a superficial paste-pot-and- 
sts chiefly of quotations from 
nd statutes His discussion 


vills is confined largely to the 
law to the subject and will 
prospective testators and prac- 
His book is rather unique in 


pening the book one finds sev- 
ers of the California judiciary 
Mr. Mueller as an attorney and 


nchly defends the lonely position 
that the right of a person to 
lamental. natural right, and not a 
withheld at the pleasure of the 
decided almost unanimously 
untry. He does not favor trusts 
companies trusted ; 
aith and confidence should be 
each succeeding generation to 
m and to administer successfully 
The book is fairly easy read- 
contains practical suggestions 
Ipful to the prospective testator. 
experienced attorney, a certified 
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whole, the book on 
a most important 
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this comprehensive work may 
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1 a clear, non-technical style and 
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proper execution 
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of a will, for the lawyer drafting testamentary instru- 
ments and setting up trusts for his clients, for the 
accountant whose work carries him into the realm of 
and trust accounting, and for the fiduciary 
whose task has become more complex and exacting 
because of the changes in the general financial and 
economic situation in recent years. Of particular value 
are those portions of the book which consider in detail 
the powers, duties, and responsibilities of fiduciaries 

executors, administrators, guardians and trustees 
Of equal importance with regard to the orderly and 
administration of the material 
dealing with estate and trust accounting. Literature on 
this subject is scant and this portion of the book fills 
a long-felt need. The work is well rounded out by 
Part V which treats of banks and trust companies as 
fiduciaries, and by Part VI wherein is discussed in 
detail the subject of taxes as they affect estates and 
trusts. While the book does not purport to be a legal 
treatise in the technical sense, it does contain in sup- 
port of the text numerous excerpts from and citations 
to pertinent statutes and leading cases. It is a book 
which may well be used with profit by layman, lawyer, 
accountant, and fiduciary. 


estate 


successful estates is 


Frep B. McCatt. 
University of North Carolina, 


Chapel Hill, N. C. 


The Qualifications and the Duties of a Good and 
Complete Judge. A Discourse by Maitre Jean de 
Coras, Doctor of Laws and Counsellor of the King, 
before the Parliament of Toulouse, circa 1560, pub- 
lished at Lyons, 1605, translated and edited with an 
Introduction by Walter S. Johnson, Montreal, 1934. 
Pp. 138. 

Not for many years has there appeared a work 
dealing with law and its administration in ancient and 
medieval non-common-law communities, characterized 
by such sound learning and painstaking thoroughness 
and accuracy as this little volume exhibits on almost 
every page. 

‘The learned editor in 1928 found in a book-stall 
on the Seine—that veritable treasure-house of medie- 
val literature, as I have seen more than once—a cony 
of De Coras’ Discours Des Parties et Office dun Bon 
et Entier Juge, first published at Lyons in 1605, and 
he has given us a translation with admirable notes, 
biographical and otherwise, also an introduction and 
a full index. 

In the introduction we are told, inter alia, that 
Jean de Coras (1513-1572), a Protestant. a scholastic. 
a potential humorist, learned in the civil and canon 
law, which had largely supplanted the customary law 
in France, became professor of laws at the Universi 
ties of Valence, Ferrara and Toulouse. Made conseiller 
of the Parlement of Toulouse, he thus became a sov- 
ereign judge. Expelled, but reinstated, he remained in 
office until 1572, when, as a Huguenot, he was mur 
dered, along with two brother judges and many others, 
by a number of orthodox students. 

"In his Discourse, here trans'ated, De Coras touches 
“upon all the essential marks of a good and skillful 
judge—his age, his wisdom and experience, his learn- 
ing and integrity,” and of these five “marks” in order. 

As to Age he agrees with Socrates that “a Judge 
must not be young, rather should be advanced in years. 
even an old man,” and apparently approves the prac 
tice in Athens, which “conscientiously discouraged any 
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man acting as a judge until he was at least in 
his sixties.” 

Wisdom shows itself in “good sense, sound judg- 
ment and undeviating rectitude.” It is indicated (1) 
by becoming gravity, accompanied by ease of approach ; 
(2) by wise and golden silence, the judge not even 
permitting “his eyes to moisten or his face to grow 
sad before the lamentations of the poor, the orphan, 
the widow or any other unfortunates . *; (3) by 
careful examination and judicious selection of author- 
ities; (4) by hearing the parties willingly and kindly, 
but not accepting the inferences and deductions ot the 
pleader, “which at times are absolutely in contradiction 
of the facts upon which alone the judgment must rest” ; 
and (5) “one of the most essential elements of a 
judge’s wisdom is that he shall not act precipitantly, 
with that cocksure haste which men have always rightly 
called the baleful step-mother of justice’—the old 
Roman maxim, Festina lente. 

Experience of, men and events is necessary—so 
the wise dictum of Manilius has it: Mer varios usus 
artem experientia fecit exemplo monstrante viam, i.e., 
by divers trials experience creates the art and, prece- 
dent guiding, points the way of learning. Socrates 
truly said that the only good on this earth is learning 
and knowledge, ignorance the only evil. Authorities 
on all subjects should be carefully studied, medicine 
heing specially insisted upon. 

“Probity and integrity are above all things requisite 
in a judge; even more so than the maturity of age. . . 
more to be desired even than wisdom . . . knowing and 
seeing not the parties but only the cause and the ques- 
tion at issue without respect to persons .. . no 
whit shaken from his duty . . . by fear, or hatred, o1 
favour, or cupidity.” There are some passages which 
suggest that the speaker had not our modern conception 
of judicial dealing with a statute, that is, to apply it, 
not to modify or criticize it; he seems to think that a 
indge should not follow tlie directions ot a statute 11 
contrary to the equity and justice of the cause. Rut 
it is to be remembered that even such a lawyer as Coke 
thought an act of parliament invalid if contrary to 
natural justice. 

The whole Discourse is illustrated by anecdotes 
and quotations innumerable and from every source 
Interesting as is the Discourse. many readers like this 
reviewer will find the introduction by the learned 
editor still more interesting, and at the same time in 
structive. It contains an account of the administration 
of justice in medieval France, which evidences careful 
and exhaustive examination of authorities, judicious 
selection of facts, and clear and eleggant presentation 
of the results of the labors. By no means the least inter- 
esting portions of the whole book are the biographica! 
sketches by the editor of the many persons, ancient and 
medieval, referred to and quoted from. 

This reviewer, in the name of all of like interests, 
thanks the editor for the wealth of information he 
has modestly given us in this little volume— well printed 
on good paper and well bound. 

WILLIAM 

Osgoode Hall, Toronto. 


RENWICK RIDDELL! 


The Courts and the Public Schools, by Newton Ed- 
wards. 1933. Chicago: University of Chicago Press. 
Pp. xvi, 591.—In The Courts and the Public Schools: 
The Legal Basis of School Organization and Adminis- 
tration, Professor Newton Edwards has given a com- 
pendious and comprehensive discussion of the re- 
lation of the public school system to the State and 


the decisions of the courts by which the characte: 
of that relation has been announced, the organiz: 
tion and development of the system has been aid 
and guided, its powers and duties have been de- 
clared and the methods of their execution defined 
The book is not a history of the origin, develo, 
ment, growth or progress of the public school sys 
tem and does not concern itself with statistics 
questions of curricula or pedagogic theory or edu 
cational reform. It is a law book whose purpose 
is to set forth the fundamental principles wh: 
govern the relation of the State to the schools and 
to collect and state systematically the rules of la 
applicable to the determination of the numerous 
questions which arise from time to time between 
school officers and teachers, teachers or school of 
ficers and pupils or parents of pupils, questions af 
fecting the ordinary conduct of the school as 
school and questions which arise in the operation 
of the school district as a quasi-municipal corpora 
tion by whatsoever name it may be known. 

The first chapter is devoted to the considera 
tion of the relation of the school to the State and is 
based on the theory that the public school is a State 
institution. This theory was opposed, in som: 
cases, on the ground that the maintenance of public 
schools was a local question and municipal purposs 
and that the State was without power to impose 
taxes for any municipal purpose, though it might 
by general law confer upon the proper authorities 
power to levy and collect taxes for such purposes 
It was also objected that the power did not exist 
to establish free schools for all children between 
five and twenty-one years of age, even in a State 
whose constitution required the legislature to pro 
vide by law for the establishment of schools 
throughout the State in such manner that the poor 
might be taught gratis. In all these cases, however, 
the courts, basing their judgments on the police 
power of the State, held that the acts in question 
were valid under the police power and the power 
was unrestricted except by the limitations of the 
State constitution. In this chapter, however, the 
author notes the fact that the Supreme Court of the 
United States in its later application of the four 
teenth amendment of the constitution to legislation 
by the states has extended its original interpreta 
tion of the due process clause in the Slaughte: 
House cases so as to bring within the review of the 
Federal court the judgments of the State courts on 
what constitutes a proper exercise of the policé 
power, and to make that court the final arbiter of 
the validity of any educational policy of the Stat: 
dependent upon the exercise of the police power 

The remaining 548 pages of the book are di 
vided into eighteen chapters which constitute a 
methodical and adequate statement of School law 
in all its different phases, the organization of the 
school district and the election of the school officers 
the building of the school house, the issuing of 
bonds, the power of taxation and methods of its 
exercise, the authority to contract, the liability of 
the district and the personal liability of the direc 
tors, the employment and dismissal of teachers. All 
these and many other subjects, too numerous even 
to mention in this review, are adequately treated 
and the principles of law mentioned are supported 
by the citation of many decisions. 

The book is well written and well arranged. It 
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s, school officers and all who 

1 law. The detailed table 

ellent index afford easy ac- 
ubject of investigation 
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the field of Conflict of Laws 
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J un Milwaukee, Wis.)—The 
ixation, by Ernest O. Eisenberg; 
uties—A Review of the Wisconsin 
Milwaukee’s Approach to Juvenile 
by Virginia L. North 
1w Review, May (Los Angeles, 
rtgage Moratorium, by William L. 
n Tort California, Part V, by 
fay (Notre Dame, Ind.)—The Con 
Measures, by Clarence Manion 
Var-Making Machinery? by Forrest 
Jurisdiction of Courts of Chancery, 
t Torquoto Carlo Giannini; 
umes Regan Fitzgerald. 
M New York City)—The Sales 
s Haimoff: The Antecedents of 
New Y y Hessel E. Yn 
unding: I, by Walter Nelles. 
w, June Boulder, Colo.) 
Gold Clause, by Frederick Putnam 
Nat " to Give Security 
Harrington; Formation of In- 
Part I Sherman Walrod 
Law Review, May (Cincinnati, 
Case [The Administration of Price 
Horack, Jr., and Julius Cohen; The 
nts, by Morris Berick 
June (Carlisle, Pa.)—The Defi- 
H. Hitchler; Married Women’s Con- 
E. Reader: Sir Edward Coke—A 
{ | Z. E. Green 
{ New H Conn.)—A _ Pro- 
Wesl \. Sturges; Judicial 
ectives in Conflict of Laws, by 
Standard Certainty in the 
Charles T. McCormick. 
New Haven, Conn.)—Inde 
. ’ New York. by William 








makes the poimt that in the administration of revenue 
acts the single place of taxation, if double taxation is 
to be avoided, should be the place at which the wealth 
is made useful and productive, where the business is 
carried on. The economic fact should determine the 
single place of taxation and not the old control theory, 
protective theory, or the maxim mobilia sequuntur per- 
sonam exclusively. .His new theory of taxation gives 
some consideration to old theories and maxims only 
in so far as they help in the determination of the eco 
nomic fact. In other words, he presents a new theory 
of taxation which he attempts to show is a logical as 
well as the practical development from recent deci 
sions of the United States Supreme Court. He calls 
this new theory an “integration theory of taxation.” 
The subject is carefully analyzed and presented with 
convincing logic. Despite the prosy subject of “Dou- 
ble Taxation of Property and Income,” the book is 
readable, and an interesting treatise. It will be found 
of real value to lawyers generally and to students of 
taxation in particular. 

The volume contains running notes, court cita- 
tions, and a table of articles and cases for the use of 
the reader in studying the subject further. It has an 
adequate index 

Craupe C. Siri. 
Philadelphia 


Articles in Current Legal Periodicals 


F. Walsh; Some Rationalism about Reaiism, by Hermann 


Kantorowicz; A Psychological Approach to Procedural Re- 
form, by Henry H. Fowler. 
Texas Law Review, June (Austin, Tex.)—The Texas 


Moratorium, by Leroy Jeffers; Mining Partnerships in Texas, 
by Lee Jones, Jr.; Early Courts and Lawyers of Texas, by 
Daffan Gilmer; Fitness for the Bar, by B. Eugene Gilbert. 

North Carolina Law Review, June (Chapel Hill, N. C.) 
Control of Electric Rates in North Carolina, by Frank W. 
Hanit; The Power of Congress to Levy Taxes for Distribu- 
tion to States, by E. M. Perkins; Self-Deposit by Trust Com- 
panies of Fiduciary Funds, by H. B. Whitmore. 

Air Law Review, April (Worcester, Mass.)—Notes on 
the Policy of the Administration with References to the Con 
trol of Communications, by Bethuel M. Webster, Jr.; The 
Present Status of the Ownership of Airspace, by Emory H. 
Niles; Liability and Insurance—The Relation of Air Carrier 
and Passenger, by Andre Kaftal. 

United States Law Review, June (New York City)—The 
Constitution in the Light of Today, by Roscoe Pound; Judicial 
Disregard of the “Equal Protection” Clause as it Affects the 
Non-Religious, by Frank Swancara. 

he of Air Law, July (Chicago)—The Problem 
of Liability for Damages Caused by Aircraft on the Surface, 
by André Kaftal; The Legal Basis of Municipal Airports, by 
Robert L. Grover; State Aeronautical Legislation of 1933, by 
George R. Sullivan. 

New York University Law Quarterly Review, June (New 
York City)—The Federal Constitution in Time of Emergency, 
by N. Henry Josephs; Textual Interpretation of Statutes, by 
Frederick J. de Sloovére; The Rationale of the Law of Fix- 
tures’ relish ¢ Russell Dennisen Niles; The Home 
Owners Loan Act of 1933 and the New York 1933 Mortgage 
Moratorium Law, by Susan Brandeis. 

Washington Law Review, June (Seattle, Wash.)—The 
New Washington Business Corporation Act, by Leslie J. Ayer; 
Right of Way at Highway Intersections in Washington, by 
John Fitzgerald; The American Law Institute’s Restatement 
of the Law of Contracts with Annotations to the Washington 
Decisions, by Harold Shepherd. 
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A CONTRAST: THE FULL-TIME APPROVED LAW 
SCHOOL COMPARED WITH THE UNAP- 
PROVED EVENING SCHOOL 





By JoHN KIRKLAND CLARK 
Chairman of Section of Legal Education and Admissions to the Bar 


HERE are in this country today over two hun- 

dred law schools of different kinds and descrip- 

tions. Eighty-five of these, with a little less than 
half the total law school enrollment of the country, 
are approved by the American Bar Association. A 
knowledge of the other one hundred and twenty odd 
unapproved schools is a necessary forerunner of any 
plans for improving this situation. With this in mind 
the Council on Legal Education of the American Bar 
Association asked the cooperation of state and local 
bars in filling out a questionnaire concerning all the 
law schools of the country. Some hundred and fifty- 
two of these questionnaires were returned, and they 
give us some idea of how our law schools operate. 

Instead of using total figures as shown by these 
returns, average figures are taken in making the fol- 
lowing comparison between the full-time approved 
schools of the country and the unapproved part-time 
schools." 

The typical full-time law school is connected with 
an established college or university which in six cases 
out of seven owns the building used by it, while only 
one-seventh of the part-time schools have such a con- 
nection, and only five out of forty-eight own their own 
quarters. The typical full-time school has four to six 
full-time teachers, who carry an average teaching load 
of eight hours a week each, and one to three prac- 
tising lawyers who teach three hours a week.? The 
part-time school usually has no full-time teachers* 
but has ten or more practising lawyers on its teaching 
staff who each average from three to four hours’ teach- 
ing weekly. 

In library content the full-time approved schools 
are, of course, far ahead of the part-time variety as 
they are as a class much richer. Most of them have 
over 15,000 volumes and spend over $1,000 a year on 
books, and none less than 7,500 volumes, while the 
majority of part-time schools have less than 2,500 
volumes and only one reaches over the 7,500 mark. The 
majority of part-time schools spend less than $250 a 
year on books and only 7 out of 48 report an expendi- 
ture of over $500 for this purpose last year. 

None of the first of our two classes of law schools 
is completely dependent on fees for support, while 37 
of the second class acknowledge such a dependency, 
seven others being partly so dependent and three 
not at all. 

All approved schools require at least two years of 
college education for admission, while the typical part- 
time school has only a high school requirement. Mr. 
Andrews’ classification, published in the last Journal, 
shows 58 part-time schools which require no more than 

1, The figures are based on the average of 70 full-time schools 
and 48 part-time schools (afternoon or evening courses only) which 
gave fairly complete returns. Mixed schools, that is, those having both 
morning and afternoon or evenng sessions, are not here included. 

2. Twenty-one full-time schools have more than three part-time 


teachers. 
8. Thirteen part-time echeols have one or more full-time teachers 


this as contrasted with 32 having a two-year colleg: 
entrance qualification. 

The average yearly tuition of the full-time 
proved school is approximately $200, over 50 per cent 
more than the $120 which is the average charge at th: 
part-time school. The former require authenticated 
records of pre-legal work which are carefully pr 
served, while it is the opinion of those committees or 
individuals reporting on the part-time schools that 
over half of the cases those records are badly kept or 
not at all. 

In the full-time approved school an average of 13 
to 14 class room hours a week is required of all stu- 
dents, or a total of 80 semester hours for three years 
The schedule is a little heavier the first year, approach 
ing 14 hours a week, decreasing to 13 hours the second 
year and being slightly under that for the seniors. Th: 
part-time school averages just over eight hours a week 
for a total of 492 semester hours required for gradu 
ation in three-year schools (11 of these are reported 
on) and 65 semester hours in four-year schools (25 
cases). Although the school year of the part-time 
school is somewhat longer than is usual with the full 
time school, a great discrepancy is observable between 
the number of hours of class room work required for 
graduation by the two types of institutions. The full 
time approved school requires approximately 25 per 
cent more hours than the usual four-year part-time 
school and 60 per cent more than the three-year school 
It is thus very easy to understand, when the number 
of hours taught per week is not prescribed, why the 
American Bar Association standards demand a four- 
year course of the afternoon or evening school. Seven 
two-year evening schools graduate their students with 
an average of less than thirty hours of class room 
work, just a fraction over the amount required to be 
completed by first-year students in a Class A full-time 
institution. 

Of the 199 law schools, there are 83 full-time 
schools, 80 of which have three-year courses and 3 
shorter courses. The other schools are all either in 
the classification of mixed,—that is full-time and part 
time sessions,—or part-time. The mixed schools all 
require three years’ work to complete their full-time 
sessions, and 17 of them require four years for thei 
part-time sessions, while the other 6 only require three 
years for the afternoon or evening classes. The part- 
time or afternoon or evening schools are divided as 
follows: 

Number of Schools Years Required for Graduation 

1 
2 
3 
Afternoon, 3 years; Evening, 4 
4 
4% 

In addition to the LL.B. degree, 9 evening schools 

confer an LL.M., 4 a J.D.. and one a J.S.D. 
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While the average total attendance for the full- 
e approved school last year was 175, slightly more 
in the previous year, the evening school attend- 
declined slightly to 148. 
[he comparative resources of the two groups of 
utions are shown by the fact that about half of 
part-time schools had an income of less than 
00, while only five of the full-time approved 
s were in this category and a majority of them 
above the $25,000 class. 
Four out of five of our first class of schools use 


case systen f teaching, as against one-sixth ot 
part-time schools which place principal reliance on 
\n equal number of evening schools (8) resort 


combination of case and text and this figure also 
s to those using a text-lecture combination, while 
ny (17) are reported as employing 
texts and lectures. A half dozen use the pure 


twice as 


nethod or combination of case and lecture. 
Scholarship standards at the afternoon and eve- 
schools are much lower than those of the morning 
The questionnaires show this in the following 
ner: 
DENTS REQUIRED TO LEAVE SCHOOL ON 
ACCOUNT OF DEFICIENT SCHOLARSHIP 
Less than 
5% of 5% 10% 15% 
total en t to to over 
0 rollment 10% 15% 20% 20% 
IT 
le 1 14 ) 8 1 
vening s¢ 91 8 6 l 1 3 


Five part-time schools, it is alleged, pay commis- 
ns to solicitors, students, or other persons who bring 
cause the enrollment of new students. 


On the average, 60% of those who enter the full- 


approved school graduate, while this drops te 

12% of the matriculants in the part-time school. 
Some interesting information was called for by the 
stion asking for an estimate of the percentage of 
graduates of the school remaining in practice after five 
rs. The deans of the full-time approved schools 


timated this figure on the average at 78 percent, while 

average of the replies of the heads of the unap- 
l aftern« | evening schools was 54 percent. 

There are today a total of 33 part-time and mixed 

iw schools which neither require any college education 

1 full four-year evening course as 

juired by the A.B.A. standards. The names of these 


r entrance not! 





ools and the listribution in the different states is 
follows 
i” Law SX Montgomery, 3-year 
ww « r e 90 
rkansas Ar as Law School, Little Rock, 2-year 
g « se I i 75 
California—i1. Balboa Law College, San Diego, 3-year 
r lance 05 
trict of wnbia—4. K. of C., Columbus University, 
> Law, W ngt 3-year evening course, attendance 
Nation University Law School, Washington, 3-year 
ng course, attendance 712; Washington College of Law, 
V ashington 3-year fternoon course, attendance 291; Y. M. 
oa I niversity, School of Law, Washington, 
ear afternoon and evening course, attendance 286. 


eorgia—4. Southern Law School, Athens, 2-year after- 
nd ng irse; Atlanta Law School, Atlanta, 2-year 





irse; W lrow Wilson College of Law, Atlanta, 

ve ternoon urse, attendance 45. Winder Law School, 
inder, 2-year after: nm and evening course 

Indiana—3. Benjamin Harrison Law School, Indianapolis, 

evening irse, attendance 264; Lincoln College of 

liana, Dep’t of Law, Indianapolis, 3-year evening course, at- 

lance 31; South Bend University Law School, South Bend, 

r eve g irse, attendance 14 





Kentucky—2. Jefferson School of Law, Louisville, 2-year 
evening course, attendance 159; The Central Law School 
(colored), Louisville, 3-year a.ternoon course, attendance 15. 

Maine—1. Peabody Law Classes, Portland, 3-year early 
morning school, attendance 49. 

Maryland—1. University of Baltimore, School of Law, 
Baltimore, 3-year evening school, attendance 380. 

Mississippi—1. Jackson School of Law, Jackson, 2-year 
evening school, attendance 32. 

North Carolina—1. Wilmington Law School, Wilmington, 
3-year evening course, attendance 14. 

Tennessee—6. Chattanooga College of Law, Chattanooga, 
3-year evening course, attendance 95; John Randolph Neal Col 
lege of Law, Knoxville, 1-year afternoon and evening course, 
attendance 112; University of Memphis Law School, Memphis, 
3-year evening course, attendance 139; Andrew Jackson Uni- 
versity School of Law, Nashville, 3-year evening course, at- 
tendance 96; Kent College of Law, Nashville, 3-year evening 
course, attendance 14; Nashville Y. M. C. A. Night Law 
School, Nashville, 3-year evening course, attendance 102. 

Texas—6. Jefferson University, School of Law, Dallas, 
3-year evening course; North Texas School of Law, Fort 
Worth, 3-year evening course, attendance 45; Houston Law 
School, Houston, 3-year evening course, attendance 255; Texas 
College of Law, Houston, 3-year evening course, attendance 3; 
Houston Law School, Huntsville Branch, Huntsville, 3-year 
evening course, attendance 20; San Antonio Public School of 
Law, San Antonio, 3-year evening course, attendance 154. 

Virginia—1. Norfolk College, School of Law, Norfolk, 
2-year evening course, attendance 21. 


Until something is done either to improve these 
schools, or eliminate them, there seems little hope of 
attaining the goa) of a better bar in this country. 





Criminal Law Enforcement in Our Cities 
(Continued from page 534) 


gressional consent, for the purpose of overcoming 
the obstacles of territorial jurisdiction in the ad- 
ministration of criminal law? 

Yes in one state. 


9. Arousing the Bar 


a. By what means can the bar in your com- 
munity be awakened to its responsibility to im- 
prove the administration of criminal justice? 

Agitation for more organized general bar ac 

tivity, 22; The bar is aroused, 18; Nothing or 

no answer, 14. 

b. What if anything is being done in your 
community at the present time to awaken the in 
terest of the bar in this field? 

Agitation for more organized general bar ac- 

tivity, 21; Enlisting aid of the press, 5; No 

answer, 28. 


10. Other Problems 


a. Enumerate any other problems in the field 
of the administration of criminal justice which you 
consider more important than those above listed, 
such as possibly the requirement of unanimous ver- 
dicts, failure to provide for alternate jurors, the 
abuse of the constitutional privilege of self-incrim 
ination, prevent spurious alibis, etc. 

Respondents advancing suggestions, but with 

very little uniformity, 40; No suggestions, 14. 

Please indicate which of these major problems 
is most important in your community, in the opin- 
ion of your committee, which is second in impor- 
tance and which is the third in importance. 

7—Criminal Procedure, 22 votes ; 3—Police, 20: 

1—Relation between Politics and Crime, 17; 

9—Arousing the Bar, 10; 2—Prosecutor, 7 ; 4— 

Lawyer Criminal, 4; 5—Racketeering, 3; 6 

Kidnaping, 2; 8—Federal v. Local Administra- 

tion of Criminal Justice, 2; No answer, 14. 
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SOME MOVEMENTS THAT MOVE 

The forthcoming Annual Meeting at 
Milwaukee will furnish many evidences of in- 
creasing momentum in the case of various 
worth-while movements in the legal field of 
today. 

The movement for a better coordination 
of the aims and activities of the Bar of 
the entire country has unquestionably re- 
ceived a decided impetus during the past 
year from the concentration of effort on the 
National Bar Program. In fact, it may be 
said that the execution of those plans with 
such pronounced success has practically 
created the definite movement. For the first 
time in this country lawyers have worked to- 
gether in a nation-wide common undertak- 
ing, each committee and each organization 
definitely conscious that it was part of a 
larger army which was moving to the attack 
of major objectives. This lesson in coopera- 
tion will no doubt be repeated and reinforced 
from year to year, until the habit of working 
together to achieve the larger aims of the 
entire Bar will ultimately be followed, as a 
natural consequence, by some form of or- 
ganization more suited to conditions. 

That ultimate aim may be far from real- 
ization as yet, but steps have certainly been 
taken leading definitely in that direction, 
and with each month of common effort the 
pace has been quickened. Cooperation of 
the lawyers of the country in some more 
suitable form of organization has in the past 
year been brought from the realm of wishful 
thinking to that of an acknowledged goal. 





And if that goal seem distant, it is well to 
take to heart the lesson of the victory finally 
achieved in the long struggle to secure con- 
gressional assent to the exercise by th 
United States Supreme Court of rule-mak 
ing power on the law side of the Federal 
Courts. 

That lesson is that there is never any 
reason for despairing of the final success of : 
really constructive idea. Such ideas have a 
vitality that enables them to survive long 
periods of drought and neglect. In due sea 
son they will triumph and vindicate the long 
struggle, if only their advocates have faith 
and confidence and persistence. 

This prophecy of triumph applies to the 
whole National Bar Program. That pro 
gram embraces four very important and dis 
tinct movements and each of these has been 
accelerated during the past year. 

The movement to aid in the better en 
forcement of the criminal law has engaged 
the attention of the Bar as well as the public 
to an unusual degree. The definite opinions 
of the lawyers of the country as to what is 
wrong and what should be done to remedy) 
it have been elicited by a questionnaire and 
in other ways. As a result the ground has 
been well laid for a further definite advance 
in this important field, and there is no doubt 
that the Bar and public can be relied on to 
cooperate better than ever before. 

The movement to stop the incursions of 
laymen and lay agencies into the field of 
practice of the law has also unquestionabl) 
scored great gains and made distinct ad 
vances since the Association last met. No 
subject on the National Bar Program has 
aroused greater interest than this. There 
was a series of scattered movements of this 
kind in nearly all of the States before the 
American Bar Association raised the protec- 
tion of the public and the profession from 
such agencies into one of the major subjects 
deserving the attention and action of the 
entire Bar. That the Bar is further along 
towards the goal is shown, not only by the 
activities of the committees and associations 
in the various States and larger cities, but 
by the important results obtained in the 
form of court decisions involving the ques- 
tion of unlawful practice. The latest of these 
is noted in this issue and is that of the Mis 
souri Supreme Court ordering certain trust 
companies of St. Louis to desist from ac- 
tivities held to constitute unlawful practice. 

The movement for a better judiciary, 
which involves of course the most desirable 
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ethod of selection, continues to show vital- 
and to engage the attention of the Bar. 
lies to the questionnaire sent out in con- 
‘tion with the National Bar Program 
ww a definite desire on the part of lawyers 
ing in States where the judges are elected, 
r some changes in that system. Whatever 
arrived at by the Bar as 
this particularly important question—in 
hich of course local conditions must be 
taken largely into account—there can be no 
loubt that progress has been made. 

The same applies to the movement to 
ure better standards of legal education 
| admission to the Bar, which is steadily 

ushinge forward and which, from time to 

e, adds new territory to that already won. 

\ like gathering momentum is even more 

plainly discernible in the case of the move- 
ent for the integration of the Bar. A long 

period of education has been necessary to 
bring out clearly the main advantages of 
such a plan. And even when those advan- 
ages have been fairly well recognized, either 
rislative indifference or legislative opposi- 

on has barred the way. But of late the 
movement, on encountering this obstruction 

in some States, has shown an ability to flow 

round it, as a river around a rock, in the 

leep channels cut by the exercise by the 

urts of the power over their officers in re- 

spect to discipline of attorneys and the es- 

iq tablishment of standards for admission to 


clusions aré¢ 


the Bar. It remains to be seen how far this 

ethod will permit the Bar to secure the full 
lvantages of Bar integration. But cer- 
; tainly two of the main ends have been se- 


cured most expeditiously in at least two im- 
ortant States by this simple method. 


4 Paralleling this movement has been a 
growing tendency of the judiciary of the 
% higher courts of the land to make full use of 
a their powers to expedite the adiministration 
| justice. The orders of the Supreme 

ourts of Illinois and Missouri in respect 


) to the discipline of attorneys and Bar admis- 

ll as their recent uncompromis- 
igainst the illegal practice of 
ions and laymen, are mani- 
festations of this growing tendency of courts 
to use their constitutional powers boldly to 


lions, aS we 
Ing utterances 
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lischarge their constitutional duties. Wit- 

also the action of the Oklahoma Su- 
preme Court calling to its aid for the 
learing of the congested appeal docket 


District Courts by appointing 
1e Court Commissioners, and 


judges of the 


them as Supre 2) 


| 
| 





the proposal now under consideration to en- 





list a very large number of the ablest and 
most experienced members of the Oklahoma 
Bar by like appointment. In a few happy 
jurisdictions the courts have preserved, un- 
vexed by legislative invasion, the ancient 
rule-making power. In other jurisdictions 
where this power has been usurped by legis- 
lative action, it has been restored in whole 
or in part. In those jurisdictions where the 
legislature still refuses to restore to the 
courtd the power to regulate methods of 
procedure there is increasing recognition on 
the part of lawyers and judges of the fact 
that the constitutional grant to the Judicial 
Department of all judicial power embraces 
the power to determine the manner in which 
that power shall be exercised. 

The line of further advance is clear. The 
oft-expressed dissatisfaction with the ad- 
ministration of justice, whether in the civil 
or the criminal courts, springs in great 
measure from the methods of procedure em 
ployed in those courts. This dissatisfaction, 
with its consequent lack of confidence in the 
courts and its officers, cannot be allayed 
without a thoroughgoing revision of pro- 
cedure. It has therefore been suggested 
that means for securing more efficient court 
procedure in civil and criminal cases by the 
exercise of the rule-making power, as well as 
by constitutional and statutory amendment, 
be added to the National Bar Program for 
the ensuing year. The suggestion merits 
serious and sympathetic consideration. 

In whatever direction we look in the 
legal field we see these evidences of growing 
power and purpose and of genuine progress. 
There has been no retrogression. The Bar 
is today more alive to its duties and respon- 
sibilities than ever before. And all along the 
line the tempo is quickened and the feeling 
is more assured. 


THE MILWAUKEE MEETING 

Arrangements are all complete for the 
meeting of the Association at Milwaukee. 
Those who attend are assured of a program 
at once interesting and instructive, a hospi- 
tality which cannot be excelled and a great 
variety of entertainments. 

The program emphasizes the national 
aims of the profession. Three of the main 
sessions will be principally devoted to sub- 
jects on the National Bar Program. Ad- 
dresses by distinguished speakers will deal 
with other subjects of general interest to the 
profession. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Equal Protection Clause Does not Prevent Municipality Which Is Selling Electric Power 
to Consumers from Imposing Annual License Tax on Competing Private Utility Cor 
poration—National Banks May Give General Lien on Assets to Secure State Deposits 
Where State Law Permits State Banks to Do So—Equal Protection Clause as Ap 
plied to Determination of Amount of Property Tax on Net Receipts of Foreign 
Insurance Corporation—Exemption of Foreign Casualty Insurance Companies 
from Tax on Net Receipts Derived from Local Business, While Similar 
Receipts of Foreign Fire Insurance Companies Are Subject to Tax, Held 
Unconstitutional—Power of Interstate Commerce Commission to Au 
thorize Lease of Interstate Carrier under 1933 Emergency Transpor- 
tation Act—Status of War Risk Insurance Policies Under Fifth 
Amendment 


By EpcAar Bronson TOLMAN* 


Taxation—License Taxes—Equal Protection 

of Laws 

Where a municipality and a private corporation are both 
engaged in the business of selling electric power to con- 
sumers, and are in active competition with each other in 
such business, the equal protection clause of the Fourteenth 
Amendment does not prohibit the municipality from impos- 
ing on the private corporation an annual license tax based 
on gross income, even though the municipality is not subject 
to the burden of the tax. 

Puget Sound Power and Light Co. v. City of Seat- 
tle, Adv. Op. Vol. 78, p. 664; Sup. Ct. Rep. Vol. 54, 
p. 542. 

This case related to the validity of a municipal 
license or excise tax, challenged by the appellant, Puget 
Sound Power and Light Company, as infringing the 
Fourteenth Amendment and the contract clause of the 
Federal Constitution. The validity of the tax was sus- 
tained by the Supreme Court of Washington, and on 
appeal its ruling was affirmed by the Supreme Court in 
an opinion by Mr, Justice STONE. 

The appellee, City of Seattle, by ordinance of May 
23, 1932, imposed an annual license tax on the privilege 
of carrying on the business of selling or furnishing 
electric light and power to consumers. The tax is 3% 
of the gross income from the business “in the city” 
during the fiscal year preceding the tax year for which 
the license is required. The appellant sued to recover 
an installment of the tax previously paid and to enjoin 
further collection. The state courts decided in favor of 
the city on its demurrer to the appellant’s complaint. 

The appellant, a Massachusetts corporation, acting 
under a municipal franchise, and the City are engaged 
in the electric light and power business, and actively 
compete with each other. Under state law the city fixes 
its own rates, and they are not subject to regulation by 
the Public Service Commission. as are those of the 
appellant. City revenues, derived from its electric busi- 
ness, are required by the city charter to be deposited in 
a special “city light fund,” separate from the general 
funds of the city, and transfer from one fund to the 
other, except by direction of the city council, is forbid- 


den by the charter. The ordinance in question imposes, 
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in terms, the same tax on the city “so far as permitted 
by law,” as that laid on the appellant. The city, how 
ever, had issued bonds, prior to the taxing ordinance 
payment of which is secured by the revenues of its elec 
tric business, and appellant claimed that the pledge of 
the revenues is superior to all other charges and that 
the city cannot pay the tax. Moreover, it has not paid 
it nor made any provision for paying it. But in view 
of the contentions of the appellant and the grounds on 
which the case was decided, it was found unnecessary 
to determine the precise status of the pledge of reve 
nues, for the appellant urged that even though the tax 
were paid by the city to itself it would impose no actual 
burden. 

The principal question decided was whether th 
tax violates constitutional limitations because it is levied 
on a business with which the taxing sovereign is actively 
competing. Stating the question involved, Mr. Justici 
STONE said: 

There is no contention that appellant’s franchise or any 
contract relieves it generally from the duty of paying taxes. 
It is not contended that a state or municipality, merely 
because it fails or is unable to tax its own property or busi- 
ness, is prohibited from taxing like property or business 
The contention here is that constitutional limitations are 
transgressed only because the tax affects a business with 
which the taxing sovereign is actively competing. For that 
reason it is argued that the taxation involves a forbidden 
discrimination and deprives appellant of its property with- 
out due process since the combined power of the city to 
tax and to compete may be used to destroy appellant's 
business. As appellant asserts that the tax can impose no 
effective burden on the city, its contention is, in effect, that 
the city, by virtue of the Fourteenth Amendment, upo 
entering the business forfeited its power to tax any com 
petitor. 

In deciding this question the Court found it unneces 
sary to go further than to point out that the equal pr 
tection clause does not forbid discrimination in taxatio1 
with respect to things that are different, and that ther 
are many and obvious differences between the taxing 
sovereign and its taxpayers. Discussing the effect of 
the equal protection clause in relation to the case, MR 
Justice STONE said: 

We need not stop to inquire whether the equal pro- 
tection clause was designed to protect the citizen from 
advantages retained by the sovereign, or to point out the 
extraordinary implications of appellant’s argument when 

applied to expansions of government activities which have 
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lf the pledge be of the gross revenues but subject to 
payment therefrom of any tax lawfully laid on the city’s 
business, thereby leaving the city free to pay the tax im- 
posed by the ordinance out of such revenues, it still is 
manifest that the ordinance treats both businesses alike, 
and therefore that there is no discrimination. 

If the pledge be of the entire gross revenues and, by 
reason of the contract clause of the Constitution, prevents 
the application of part of the revenues to the payment of 
the tax, it is very plain that such discrimination as results 
is neither arbitrary on the part of the city nor within the 
condemnation of the equal protection clause. The contract 
clause and the equal protection clause are both parts of the 
Constitution; and of course action taken or omitted in 
obedience to the contract clause cannot be regarded as a 
violation of the equal protection clause. Nor does the latter 
clause require that a right or exemption which under the 
other clause must be accorded to a particular business be 
also accorded to a similar business not otherwise entitled 
to it. 

It follows that in none of the suggested views of the 
pledge can the appellant’s charge of unreasonable discrimi- 
nation be sustained. And, this being so, there is no need 
for now considering which of the suggested views of the 
pledge is right. 


The case was argued by Mr. Clarence R. Innis for 
the appellant and by Messrs. Walter L. Baumgartner 
and A. C. Van Soelen for appellee. 


National Banks—Lien on Assets to Secure Deposits 
of a State 

Under the Act of June 25, 1930, national banks have 
power to give security for deposits of a state of the same 
kind that state banking institutions may give for such pur- 
pose. Where the state law permits state banks to give a 
general lien on its assets to secure state deposits a national 
bank may give a similar lien on its assets to secure state 
deposits. 

Lewis v. Fidelity & Deposit Company of Mary- 
land, Adv. Op. Vol. 78, p. 990; Sup. Ct. Rep. Vol. 54, 
p. 848. 

This opinion dealt with questions as to the validity 
of a lien on assets of a national bank to secure state 
deposits. Under Georgia statutes, in force since 1879, 
a bank, state or national, may be a depository of state 


funds, upon giving a faithful performance bond. The 
bond with surety creates a lien on all the bank’s assets, 


both those held at the time of execution of the bond 
and those subsequently acquired. 

In 1928 The Hancock National Bank of Sparta 
was appointed State depository for 4 years, and gave 
bond with the Fidelity and Deposit Company of Mary 
land as surety in the sum of $10,000. Thereafter until 
May 23, 1932, tax collections from Hancock County 
were deposited in that bank. On that day the bank was 
declared insolvent, and a receiver was appointed. At 
that time the state funds on deposit amounted to 
$6,157.41. This sum the surety paid and took an assign- 
ment of rights arising out of the deposit. It then sued 
the receiver in a federal court in equity to enforce a 
lien for the amount on all assets in the receiver's hands, 
claiming priority according to the date of the bond. 

The District Court held that neither the State nor 
the company was entitled to a lien or preferential treat- 
ment, and allowed merely a pro rata dividend. The 
Circuit Court of Appeals reversed the judgment, hold- 
ing that the asserted lien was valid and entitled to 
priority. On certiorari this was affirmed by the Su- 
preme Court, in an opinion by Mr. Justice Brandeis. 
He first called attention to the recent rulings in Teras & 
Pacific Ry. Co. v. Pottorff, 291 U. S. 245, and City of 
Marion v. Sneeden, 291 U. S. 262, that national banks, 
prior to the Act of June 25, 1930, had no power to 
pledge assets to secure deposits except federal deposits 
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as provided by statute. In view of those rulings, he 
added that the judgment could not be affirmed unless 
the Act of 1930 authorizes a national bank to give as 


tae aan 


: security a general lien of the character prescribed by 
i the state statutes. However, an examination of that 
f Act led to the conclusion that it does authorize such lien. 
‘i The Act of 1930 provides 

: “Any association may, upon the deposit with it of public 
ra money of a State or any political subdivision thereof, give 


security for the safe-keeping and prompt payment of the 
money so deposited of the same kind as is authorized by the 
law of the State in which such association is located in the 
case of other banking institutions in the State.” 

The receiver’s contention was that that Act author 
izes merely the pledge of specific assets to secure public 
deposits. But its broad terms and its purpose to equal- 
ize the position of national and state banks were thought 
to require a different construction. As to this, Mr 
Justice BRANDEIS said: 

The language of the Act is broad enough to authorize 
giving a general lien on present and future assets, wherever 
banks organized under the laws of the State have such 
power ; and it should be given that construction. For the 
main purpose of the 1930 Act was to equalize the position 
of national and state banks; and without such power 

: national banks would not in Georgia be upon an equality 

i with state banks in competing for deposits. The policy of 
equalization was adopted in the National Bank Act of 1864, 
and has ever since been applied, in the provision concerning 
taxation. In amendments to that Act and in the Federal 
Reserve Act and amendments thereto the policy is eer 
in provisions conferring power to establish branches; in 
those conferring power to act as fiduciary; in those con- 
cerning interest on deposits; and in those concerning capi- 
talization. It appears also to have been of some influence 

i in securing the grant in 1913 of the power to loan on 

; mortgage, 

: The receiver urged also that, even if the Act of 

1930 authorized the giving of a general lien, the lien 

asserted here must fail because certain provisions of 

, ~~ . ° . " 5 . 

Aa the Georgia law are inconsistent with the National Bank 

cs Act, and because obligations are imposed on state de- 

i positories with which no national banks may comply. 

i In support of this contention the receiver pointed to 

4 the terms of the statutory bond which is conditioned 

“for the faithful performance of all such duties as shall 
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£ be required” of the depository “By the General Assem- 
bly or the laws of this State,” and argued that as a 
i national bank is an instrumentality of the United States, 


it cannot by contract subject itself to the laws of a 
State. In answer to this the Court, pointing out that, 


b in many respects, national banks are subject to state 
Ba laws, said: 
é But a national bank is subject to state law unless that 
4 law interferes with the purposes of its creation, or destroys 
Bi its efficiency, or is in conflict with some paramount federal 
i law. . . What obligations to the State the bank assumes 
i: may be defined by the law of that State. It is quite possible 
that the legislature might attempt to impose, under the 


: conditions of the bond, a duty which the bank would be 


: without authority to undertake; and to that extent the con 
& tract would be unenforceable. “y- it is not shown that the 
fF obligations as now cefined by the courts of Georgia are con 
I trary to anything in the National Bank Act. Moreover 
- the state court, which would be the controlling authority on 
Ei the question, might decide that the failure of part ot the 
4 consideration to be given would not invalidate the appoint- 

ment. 


In further support of the contention that the 
asserted lien must fail because of inconsistencies be- 
t tween Georgia law and the National Bank Act, the 

receiver urged that the lien attaches to all kinds of 
property from the date of the bond, and is not defeated 
even by a bona fide sale in the ordinary course of busi 
ness. These and other features of the lien were urged 
as insuperable obstacles to the carrying out of the pur 


en? 


’ 
4 


pose of the bank. The Court, however, found no reas 
for holding erroneous the conclusions of the Court 
Appeals, as to the effect of the lien under the state | 
and said: 


The lower court took judicial notice of the fact that 
for more than half a century the general lien described ha 
been in force, and has not interfered with the performan 
by banks of their duties to the public; and that nationa 
banks while serving as depositories have not, so far 
appears, ever been confronted with a conflict between thei 
duties to the State and to the United States. The reaso 
given by that court for its conclusions as to the operati 
and effect of the lien under the law of Georgia are set fi 
fully and persuasively in the opinion of the Circuit Court 
of Appeals. We cannot say that it erred in the conclus 
reached either as to the state law, or as to the facts. 

The receiver urged further that the lien, if limit 
in its operation on commercial assets to such mon 
and commercial paper as are captured by a receiversh 
is not true security at all, but would, in the event 
insolvency, be a preference in conflict with the policy 
of the National Bank Act as expressed in §50. To tl 
the Court answered that the Act does not prohibit lie: 
given prior to insolvency and not in contemplati 
thereof. 

Sections 50 and 52 do not prohibit liens given prior t 
insolvency and not in contemplation thereof, whether they 
arise from express agreements, or are implied from thx 

nature of the dealings between parties, or arise by operatior 
of law. . . The lien here asserted arises out of an agre¢ 
ment executed at a time when there was no question of 
insolvency; nor is it re stricted in its operation to the event 
of insolvency. It may be exercised by execution or other 
wise whenever the bank refuses to pay. It resembles tl 
lien which is enforced when seizure is made by the cre: ditor I 
within four months of bankruptcy, of property claime 
under an after-acquired property clause of a mortgage 

It resembles also those cases where, under the common law 
of distress or under a statutory lien, described by the courts 
as “inchoate” or “dormant,” a landlord, within four months 
of bankruptcy, seizing or levying upon whatever property 
was on the tenant’s premises, was held to have a valid lien 


In conclusion, the Court gave consi leration to Paps 
contention that in any event the Act of 1930 creat 
general lien here, because the bond antedated the statute 
This argument was rejected, also. In this connection it 
was observed that the balance on deposit when the Act 
of 1930 was passed was withdrawn shortly thereaf 
and that deposits and wi os from then until the 
receivership were made in large amounts, and that all 
moneys on deposit at the time of receivership had beet 
deposited after the passage of the Act. Moreover, the 
course of dealings between the parties, as reflecting 
their intention, was emphasized. 


The appointment of the bank as depository in 1928 and 
the bond were to cover a period of four years. Though the 
lien was in form security for the bond, the extent of lia 
bility was to be measured by the unpaid balance. Thus, the 
transaction was not completed in 1928; it was conte — 
that there would be continuous dealings between the parties 
for four years. In fact, the relation continued until the 
appointment of the receiver. Throughout the whole period 
the parties intended that the lien should be operative and 
supposed that it was. The appointment was within the 
power of the State to confer and of the bank to accept 
but by reason of the paramount federal law one of the 
anticipated incidents of the relation, the lien, could not arise 
When that obstacle was removed by the Act of June 25 
1930, the original agreement could as to the future be give 
the effect intended by the parties ; and the lien became oper 
ative as to deposits thereafter made and is entitled t 
priority from the date of the Act. A statute is not retro 
active merely because it draws upon antecedent facts for its 
operation. . . It was not necessary to go through the 

form of executing a new bond. 
The case was argued by Messrs. Wallace Mille 
and George P. Barse for the petitioner, and by M1 
M. F. Golastein for the respondent 
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Taxation—Uniformity Under Equal Protection 
Clause 

In determining the amount of a tax on net receipts, 
hich is treated as a property tax, the equal protection 
ise of the Fourteenth Amendment requires that the 
eipts must be scaled down or debased in like manner as 
1er property when assessed for taxation. 
Under the equal protection clause, the net receipts of 
reign fire insurance companies derived from their local 
sualty insurance business may not be taxed, while the net 
eipts of foreign casualty insurance companies derived 
m their local casualty insurance business are not subject 
the same or any equivalent tax. 


lia re Ins. ( c llinois, Adv Op. Vol 
1006: Sup. Ct. Rep. Vol. 54, p. 830 
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ntered ju ent awarding the State recovery of 
ler amounts taxes than it claimed for the years 
3-1926. and the full tax claimed for 1927. On fur- 
ppeal the Supreme Court reversed the judgment 
he ground that the tax for 1927 operated as a 
il of equal protection of the laws. The tax for that 
was held bad for two reasons, first, that it was 
reasonably disc natory to the extent that it was 
et TeCé m casualty insurance (since for- 
mm casualtv insurance companies are not subject to 
i ta ind nd, that the net receipts were not 
l scale lown as was done with other prop- 
licensed in Illinois to engage in 
isiness of insuring against fire, marine and inland 
s casualty risks. Its receipts con- 
| ums on policies. The taxes in ques 
ed under §30 of a statute of 1869 which 
les as to foreign corporations that annually, in 
he ! int of their net receipts” of local 
es shall | ered on the local tax lists and be 
ect te of taxation for all purposes. 
county, town and municipal, that other personal 
ty is su t the place w e located.” 
¢ 1923-1927, and earlier, the uniform prac 
the taxing authorities had been to assess personal 
erty at Of f “fair cash value” as the “full 
years 1923-1926, under an act of 
hey treated e-half of this “full value” as the 
sessed valu Che result was that 30% of fair cash 
pers roperty was the basis for taxation 
same pt s were applied to real property In 
27 the stat the assessed value be 
s 50° ull value’ was repealed but 
f cash value continued to be treated as full value 
the years 1923-1926 the defendant made 
f1 ts from fire, marine and inland navi- 
n insuran nd the amounts so returned were 
cepted as I t. but were not scaled down to 60% 
further re ( is was done in the assessment of 
er propert 
In 1927 the company made a return of net receipts 
$76,291 { he same classes of business. This 
rrived at by deducting operating expenses from 
Ss receipts expenses being treated as 54% of 





the gross receipts. On this basis gross receipts 
were $165,850. 

The company was later cited to a hearing by the 
board of review with respect to the taxes for all the 
years. At this hearing it had opportunity to support 
and supplement its returns with further evidence, but 
it elected to stand on the returns and made no further 
showing. It conceded that the returns included no 
receipts from casualty insurance. 

The board fixed the net receipts for 1927 at 
$121,550 instead of $76,291, and, without scaling down 
or debasing the amount so fixed, it listed the sum so 
fixed as the assessed value. This amount was fixed 
because receipts from casualty insurance had been 
omitted from the return, and because operating ex 
penses deducted from gross receipts were regarded as 
excessive. The Supreme Court of Illinois had pre 
viously ruled, in Hanover Fire Ins. Co. v. Harding, 

Ill. 590, that in applying §30 of the Act of 1869 
the reductions by scaling and debasement, applied in 
assessing other personal property, should be applied to 
the net receipts of foreign insurance corporations. 

Dealing with the 1923-1926 assessments, the Illi 
nois Supreme Court directed judgment for taxes based 
on receipts scaled down and debased as other personal 
property. But it sustained the tax for 1927 despite the 
fact that there had been no scaling down of the net 
receipts to 60% of their value, as was done to other 
personal property. In this respect its ruling was found 
to be a denial of equal protection. As to this, Mr. Jus 
TICE VAN DEVANTER said: 

It is said that the act as it was applied to the net 


eceipts of 1927 subjects the personal property of a foreig 
fire insurance corporation to a tax based on its full actual 
value whereas other personal property is taxed on a basis 
of 60% of its value. The complaint is not that the net 
receipts were valued excessively, but that the value when 
determined was not debased like that of other personal 
prope rty. The tax, as extended on the full actual value fixed 
by the board of review, was $5,895.19. Had that value been 
debased to 60%, as was the value of other personal prop- 
erty, the tax would have been $3,537.11, making a differ- 
ence of $2,358.08. The act deals specially and only with 
the taxation of net receipts of foreign fire, marine and 
inland nav igation insurance corporations. The assessing 
officers acted in virtue of it and the state court held their 
action was valid under it. Thus both applied it. and they 
applied it as subjecting the net receipts of a foreign fire 
insurance company, by reason of being such, to a tax 
burden 40% greater than that laid on other personal prop 
erty. No reasonable basis for such a discrimination is 
suggested and none is perceived. It is essentially the same 
character of arbitrary and prejudicial discrimination that 
was condemned as a denial of the equal protection of the 
laws in Hanover Fire Insurance Co. v. Harding, 272 
U. S. 404. 

Whether a state statute is valid or invalid under the 
equal protection clause of the Fourteenth Amendment often 
depends on how the statute is construed and applied. It 
may be valid when given a particular application and 
invalid when given another. Here the application which 
was made of at in respect of the taxation of the net 
receipts of 1927, i the application made by the assessing 
officers and cannbael by the Supreme Court, brought the 
section into conflict with the prohibitic n of that clause 
This means that as so applied it is invalid, notwithstanding 
its validity in some different applications 

Section 30, as construed and applied, was found 

unreasonably discriminatory on the further ground that 
foreign fire insurance companies are required to pay a 
tax on their receipts from casualty insurance as well 
as on receipts from fire, marine and inland navigation 
insurance, whereas foreign casualty insurance compa 
nies pay no such tax nor the equivalent thereof. Deal 
ing with this objection to the tax, Mr. Justice VAN 
DEVANTER said: 

The factual premises of this claim are stipulated. The 
Supreme Court of the State has construed §30 as taxing 
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the foreign fire insurance companies on their net receipts 
from casualty insurance, and has held that foreign casualty 
insurance companies conducting a casualty insurance busi- 
ness are not taxable on their net receipts under §30 or any 
other statute. The stipulation shows that all of these foreign 
corporations are lawfully entitled by reason of licenses, etc., 
to conduct their respective businesses within the State; that 
the casualty corporations are conducting the “same char- 
acter” of casualty insurance business as the fire insurance 
corporations; that these businesses are competitive; and 
that the casualty corporations are taxed on such real and 
tangible personal property as they hold within the State, 
while the fire insurance companies are taxed not only on 
their real and tangible personal property but also on their 
net receipts from casualty insurance. 

This statement shows that §30, as the state court con- 
strues and applies it, works a very real and prejudicial dis- 
crimination against the fire insurance companies and in 
favor of the casualty companies in respect of competitive 
casualty businesses of the same character, conducted in the 
same way and in the same territory. The companies are 
all foreign corporations, and all are for present purposes 
equally within the jurisdiction of the State and subject to 
her power to tax, There is no basis or reason for making 
a distinction between them that has any pertinence to the 
imposition of a property tax such as is in question. The 
net receipts which are taxed are not different from those 
which are not taxed; and both come from the same source. 
Such a discrimination in respect of the taxation of real or 
tangible personal property obviously would be essentially 
arbitrary. In principle it is not different with the net 
receipts. They are property and the tax which §30 imposes 
is, as the state court holds, a property tax. It follows that 
the section, when construed and applied in the way just 
described, is in conflict with the equal protection clause of 
the Constitution, Full support for this conclusion is found 
in prior decisions, 

Mr. Justice Carpozo delivered a dissenting opin- 
ion expressing his dissent from the opinion of the Court 
to the extent that it holds that the tax on net receipts 
of premiums on casualty insurance is a denial of the 
equal protection of the laws. In this opinion he pointed 
out that previous litigation respecting the tax had 
merely decided that a denial of the debasement to for- 
eign corporations produced an inequality so gross in 
comparison with the burdens of domestic corporations 
as to vitiate the tax and the statute imposing it; that 
to this extent the tax was treated as a property tax, 
although it is a tax on net receipts, on the operations 
of the business, rather than a true property tax. 

In this view the question remained as to what kind 
of classification is permissible when the net receipts are 
the subject of the tax and the measure of its burden. 
The mere fact that the business of the fire insurance 
companies in some measure overlaps the business of 
casualty insurance companies was thought no ground 
for holding that the former cannot be taxed on a dif- 
ferent basis from the latter. In this connection a com- 
parison of the casualty business of the two classes of 
companies was made, showing that the volume of casu- 
alty business of fire insurance companies is much 
smaller than the same class of business done by casualty 
companies. Discussing this comparison and the general 
basis of classification for taxation, Mr. Justice 
Carpozo said: 

This comparison makes it clear that the business of 
fire insurance companies as carried on in Illinois is essen- 
tially a different one from the business generally known as 
that of casualty insurance, though the spheres coincide for 
the space of a small segment. A phase or department of 
one business may be akin to a phase or department of 
another, and still the kindred branches may bear unequal 
taxes. Coincidence of some of the parts is not enough 
unless the parts are sO many as to determine the identity 
of the whole. The vice of any different principle may be 
known from its consequences. The drug store of today 
supplies many things besides medicines and surgical appli- 
ances. It has a counter where sandwiches and salads and 
ice cream and many other edibles are furnished to its 
customers. If a tax were to be laid upon the earnings of a 


drug store, the acceptance of the appellant’s argument would 
drive us to a holding that the receipts from the sale of 
edibles must be excluded from the reckoning in the absence 
of a like tax upon the proprietors of restaurants. Dealers 
of ready-made clothing have a department of their business 
in which clothes are made to order. The appellant would 
have us say that the earnings from that department are 
exempt under the constitution from a tax upon receipts 
unless a like tax is laid upon the earnings of the merchant 
tailor. The legislature in that view may no longer classify 
the forms of business with an eye to a composite group of 
uniformities and differences. There must be a segregation 
of forms of business into their constituent activities, whicl 
to the extent that there is identity, must be taxed for any 
one group as they are taxed for any other. Immunity from 
tax laws of unequal operation has never until now been 
pressed to that extreme. . 

By the very law of their being, companies whose prin- 
cipal business is to provide insurance against fire, but who 
provide casualty insurance in a very narrow field, are in a 
class of their own, with capacities and opportunities essen- 
tially diverse from those of companies who are incompetent 
to provide insurance against fire, but who do insure against 
almost every other imaginable risk. The state is not called 
upon to explain the reasons for taxing the members of the 
one class more heavily than it does the members of the 
other. The burden is on the appellant who would strike the 
statute down, and not on the state which invokes the pre- 
sumption of validity. “As underlying questions of fact 
may condition the constitutionaliy of legislation of this char- 
acter, the presumption of constitutionality must prevail in 
the absence of some factual foundation of record for over- 
throwing the statute. .’ Here the foundation fails, and 
with it the assault. 

In conclusion. the opinion states that when fire 
insurance companies availed themselves of the privilege 
of writing other forms of insurance they did so with 
notice that their net earnings from all sources would 
be subject to the tax. 

For many years the fire insurance companies in I!linois 
were without power to write a policy unless the hazards 
were those of fire or of inland navigation. When the power 
was conferred upon them to cover risks of other kinds, a 
statute gave them notice that they must pay taxes to the 
county upon the net earnings of their business from what- 
ever source derived. They were free to use the new privi- 
lege or to reject it as they pleased. They accepted it cum 
onerere if they accepted it at all. 

Mr. Justice BRANDEIS and Mr. Justice STON! 
concurred with Mr. Justice Carpozo. The Cuier Jus- 
TICE took no part in the decision in this case. 

The case was argued by Mr. George Wharton 
Pepper for the appellant, and by Mr. Hiram T. Gilbert 
for the State of Illinois. 


Interstate Commerce—Power of Interstate Com- 
merce Commission to Authorize Lease of Inter- 
state Carrier—Effect of State Laws 

Under the Emergency Railroad Transportation Act, 
1933, the Interstate Commerce Commission has power to 
authorize a carrier subject to that Act to lease its railroad 
to another such carrier on such terms as are found by it 
to be just and reasonable and to promote the public interest. 
The exercise of such power is not subject to the limitations 
of state laws requiring the lessor company to maintain its 
general offices and shops in the state of its incorporation. 
In furtherance of the purpose of Congress to provide an 
adequate national transportation service the Commission has 
power to approve and authorize a lease permitting the 
removal of such general offices and shops from the state of 
the lessor’s incorporation, where such removal is found by 
the Commission to be in the interest of economy and effi- 
ciency of interstate operations. 

Texas, et al, v. United State, et al., Adv. Op. Vol 
78, p. 983; Sup. Ct. Rep. Vol. 54, p. 819. 

This case related to the validity of an order of the 

Interstate Commerce Commission, which approved a 
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among other things, that the 
should be under no obligation to maintain certain 
shops and roundhouses at any particular place, 

Id have the right to change their locations. .The 





company, Texarkana & Fort Smith Railway 
isa Te rporation, and the lessee, Kan- 
Southern Railway Company is a Missouri 

lhe sole point in controversy was with 

to the ( mission’s authority to approve a 
which permits the lessee to abandon, or to remove 
the State, the general offices, shops, etc., of the 
statut f Texas confine to Texas corpora- 

he right to “own and maintain any railways” 
the State; require every railroad corporation 

| by the State to “keep and maintain perma- 

ts general offices within this State at the place 
ts charter ;” and prohibit any railroad com- 

m changing “‘the location of its general offices, 
shops or roundhouses, save with the consent 
roval of the Railroad Commission” of Texas. 
Interstate Commerce Commission first held 

the provision of the lease permitting the change and 
1 of shops and offices should be eliminated as a 

n of its approval of the lease. Later, after 
tment of the Emergency Railroad Transportation 
reopened the proceeding and approved the lease 
he clause as originally proposed. The Commission 
that the plan proposed by the applicant under 


ise would result in the saving of about $81,000 a 
and that to require expenditure of such sum by 
ting removal or change of the offices and shops 
| constitute an undue burden on interstate com- 
- 
By suit to set aside the order. the State of Texas, 
State Railroad Commission and officers and munici- 
ties of the State raised the question as to the Inter- 


Commerce ( mmission’s power to approve the 

e. No question as to constitutional power was pre- 
ted, but merely that of statutory construction. The 
ally constituted pore court upheld the order and 

ed the bill of iplaint. On appeal the Supreme 


rt affirmed the Sieae in an opinion by Mr. Chief 
e Hughes. In approaching the question, he called 
n to the purpose of the statute as confirming and 
forward the purpose of the Transportation 
1920, to eliminate waste and provide an adequate 
ortation service for the whole nation. With these 
ses in view. the Commission’s power was found 


juate to approve the lease and the challenged pro- 
ereof. In this connection Mr. Curer JUSTICE 
ES said 
The criterion to be applied A the Commission in the 
i f its authority to appr re such transactions—a 
terion reaffirmed by the amendm=2n ts of Emergency Rail- 
id Transportation Act, 1933—is that of the controlling 


nterest. And that term as used in the statute is not 
re general reference to public welfare, but, as shown 
he context and purpose of the Act, “has direct relation 
dequacy of transportation service, to its essential con- 
ns of econom nd efhciencv, and to appropriate provi- 
and best use of transportation facilities.” 


It is in the light of this criterion that we must consider 

scope of the Commission's authority in relation to pro- 

ns which are intended to relieve interstate carriers from 

lensome outlays. The fact that burdensome expendi- 
es may he required by state regulations is not a barrier 
their removal by dominant federal authority in the pro- 
f interstat mmerce. As we said in Colorado v 

271 U. S. 153, 163: “Prejudice to interstate 


merce may be effected in many ways. One way is by 
ssive expenditures from the common fund in the local 















interest, thereby lessening the ability of the carrier properly 
to serve interstate commerce.” Even explicit charter pro- 
visions must yield to the paramount regulatory power of 
the Congress. . . Obligations assumed by the corpora- 
tion under its charter of providing intrastate service are 
subordinate to the performance by it of its federal duty, 
also assumed, “efficiently to render transportation services 
in interstate commerce.” . . In the present case, the find- 
ings of the ( ommission. setting forth undisputed facts, leave 
no doubt that the provision of the lease permitting the aban- 
donment, or removal from the State, of general offices and 
shops of the lessor has direct relation to economy and 
efficiency in interstate operations and to the achievement of 
the purpose which the Congress had in view in its grant of 
authority. 

No question was involved as to the necessity for 
complying with the statutory requirement that a “public 
office’ should be maintained in Texas, since counsel 
for the applicant submitted that by necessary implica- 
tion the lease required the maintenance of such an office. 

A further question discussed in regard to the con- 
struction of the statute related to the effect of the 
immunity conferred by Section 5 (15) relieving carriers 
of “restraints or prohibitions by or imposed under 
authority of law, State or federal,” so far as necessary 
to enable them to carry out an order of the Commission 
Rejecting the contention that the restraints and prohibi- 
tions are limited to those falling generally in the class 
of anti-trust laws, the Court said: 

The view that, by reference to the context, this 
immunity should be regarded as limited to those “restraints 
or prohibitions by or imposed under authority of law” which 
fall within the general description of “anti-trust” legislation, 
is too narrow. The rule of ejusdem generis is applied as an 
aid in ascertaining the intention of the legislature, not to 
subvert it when ascertained. . . The scope of the im 
munity must be measured by the purpose which Congress 
had in view and had constitutional power to accomplish. 
As that purpose involved the promotion of economy and 
efficiency in interstate transportation by the removal of the 
burdens of excessive expenditure, the removal of such bur- 
dens when imposed by state requirements was an essential 
part of the plan. The State urges that in the course of the 
passage of Transportation Act, 1920, a provision for federal 
incorporation of railroads was struck out. But while rail- 
road corporations were left under state charters, they were 
still instrumentalities of interstate commerce, and, as such, 
were subjected to the paramount federal obligation to render 
the efficient and economical service required in the main- 
tenance of an adequate system of interstate transportation. 

The case was argued by Mr. A. R. Stout for the 
appellants ; by Assistant Attorney General Stephens for 
appellees, the United States and the Interstate Com 
merce Commission; and by Mr. Samuel W. Moore for 
the railway companies, appellees. 


War Risk Insurance—Status Under Fifth Amend- 
ment 


War Risk Insurance policies are contracts of the United 
States creating vested property rights. Under the due 
process clause of the Fifth Amendment Congress is without 
power to annul them without making just compensation. 
Section 17 of the Economy Act was not intended merely to 
withdraw the remedy existing for enforcement of rights 
under the policies, but was intended to take away the rights 
themselves. There is nothing in the Act to indicate that 
Congress intended to remove the remedy if it was without 
constitutional power to withdraw the right. 

Lynch v. United States, Adv. Op. Vol. 78, p. 997 ; 
Sup. Ct. Rep. Vol. 84, p. 840. 

This opinion, by Mr. Justice BRANDEIS, dealt with 
the effect of the Economy Act on War Risk Insurance 
policies. In the two cases disposed of by the opinion, 
the petitioners are beneficiaries under policies for yearly 
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renewable term insurance issued during the World War 
under the War Risk Insurance Act of 1917. In one 
case the insured died in November, 1924, and in the 
other in May, 1929. The beneficiaries sued in appro- 
priate federal courts to recover amounts alleged to be 
due under the respective policies. In each case the 
Government demurred to the petition on the ground 
that the courts had no jurisdiction over the cases, be- 
cause the United States had withdrawn its consent to 
be sued by a provision in the Economy Act. The plain- 
tiffs claimed that the Act deprived them of property 
without due process of law, in violation of the Fifth 
Amendment. The district courts sustained the de- 
murrers and dismissed the complaints, and the judg- 
ments were affirmed by the circuit courts of appeals. 
On certiorari, the judgments were reversed by the 
Supreme Court. 

The opinion of Mr. Justice Branpets states the 

question involved in the following language: 

The only question requiring serious 
relates to the construction and effect to be 
clause of §17 of the Economy 
ment relies; for the character and incidents of War Risk 
Insurance and the applicable rules of constitutional law 


have been settled by decisions of this Court. The clause in 
question is: 
‘s 


consideration 
given to the 
Act upon which the Govern- 


all laws granting or pertaining to yearly 


” 


renewable term insurance are hereby repealed. 


In deciding the question the Court first described 
the War Risk Insurance policies, emphasizing the dis- 
tinction between them and pensions and other gratuities, 
and pointing out that they are legal contracts, and that 
they are property and create vested property rights. 

As contracts, creating vested property rights, their 
status under the Fifth Amendment was then consid- 
ered, and the conclusion was reached that Congress is 
without power to annul them, in the absence of condi- 
tions justifying such action under federal police power 
or some other paramount power. In this connection 
Mr. Justice BRANDEIS said: 


The Fifth Amendment commands that property be not 
taken without making just compensation. Valid contracts 
are property, whether the obligor be a private individual, a 
municipality, a State or the United States. Rights against 
the United States arising out of a contract with it are pro 
tected by the Fifth Amendment. When the United 
States enters into contract relations, its rights and duties 
therein are governed generally by the law applicable to 
contracts between private individuals. That the contracts 
of war risk insurance were valid when made is not ques- 
tioned. As Congress had the power to authorize the Bureau 
of War Risk Insurance to issue them, the due process clause 
prohibits the United States from annulling them, unless, 
indeed, the action taken falls within the federal police power 
or some other paramount power. . 

The Solicitor General does not suergest either in brief 
or argument, that there were supervening conditions which 
authorized Congress to abrogate these contracts in the exer- 
cise of the police or any other power. The title of the Act 
of March 20, 1933, repels any such suggestion. Although 
popularly known as the Economy Act, it is entitled an “Act 
to maintain the credit of the United States.” Punctilious 
fulfilment of contractual obligations is essential to the main- 
tenance of the credit of public as well as private debtors. 
No doubt there was in March, 1933, great need of economy. 
In the administration of all government business economy 
had become urgent because of lessened revenues and the 
heavy obligations to be issued in the hope of relieving wide- 
spread distress. Congress was free to reduce gratuities 
deemed excessive. But Congress was without power to 
reduce expenditures by abrogating contractual obligations of 
the United States. To abrogate contracts. in the attempt 
to lessen government expenditure, would he not the practice 
of economy, but an act of repudiation. “The United States 
are as much bound by their contracts as are individuals. 
If they repudiate their obligations, it is as much repudiation, 
with all the wrong and reproach that term implies, as it 


would be if the repudiator had been a State or a munici 
pality or a citizen. 


1 


The opinion then discussed the question of the 
immunity of the United States from suit, and recog- 
nized as all embracing the rule that they cannot be sued 
without consent, and that the consent once given may 
be withdrawn 


Mere withdrawal of consent to sue on policies for 
yearly renewable term insurance would not imply repudia 
tion. When the United States creates rights in individuals 
against itself, it is under no obligation to provide a remed 
through the courts. . It may limit the individual t 
administrative remedies. And withdrawal of al! 
remedy, administrative as well as legal, would not neces 
sarily imply repudiation. So long as the contractual obliga 
tion is recognized, Congress may direct its fulfilment with- 
out the interposition of either a court or an administrative 
tribunal. 

Upon this analysis the controlling question was 
whether the cited provision of the Economy Act was 
iritended to remove the remedy or to take away the 
right. Examination of the statute led to the conclu 
sion that the purpose was to take away the right. In 
this connection, and referring to the provisions of §17, 
Mr. Justice BRANDEIS said: 


That section deals principally with the many grants of 
gratuities to veterans and dependents of veterans. Congress 
apparently assumed that here was no difference between the 
legal status of these gratuities and the outstanding contracts 
for yearly renewable term insurance. It used in respect to 
both classes of benevolences the substantially same phrase 
It repealed “all public laws” relating to the several cate- 
gories of gratuities; and it repealed “all laws granting or 
pertaining to” such insurance. No right to sue the United 
States on any of these gratuities had been granted in the 
several statutes conferring them; and the right to the gra 
tuity might be withdrawn at any time. The dominant inten- 
tion was obviously to abolish rights, not remedies. 


The opinion refers also to the suggestion that by 
repealing all laws “granting or pertaining to yearly 
renewable term insurance” Congress intended to take 
away the remedy as well as the right and that it should 
be given effect at least to remove the remedy. This sug 
gestion, the Court concluded, was in conflict with set- 
tled rules of construction, since there was nothing to 
indicate that a provision removing the remedy was in- 
tended to stand, if the right itself could not be consti 
tutionally abrogated. The probable intention of Con 
gress was summarized as follows: 

There is no separate provision in §17 dealing with the 
remedy; and it does not appear that Congress wished to 
deny the remedy if the repeal of the contractual right was 
held void under the Fifth Amendment. 

Var Risk Insurance and the war gratuities were 
enjoyed, in the main, by the same classes of persons; and 
were administered by the same governmental agency. In 
respect of both, Congress had theretofore expressed its 
benevolent purpose perhaps more generously than would 
have been warranted in 1933 bv the financial condition of the 
Nation. When it became advisable to reduce the Nation’s 
existing expenditures, the two classes of benevolences were 
associated in the minds of the legislators ; and it was natural 
that they should have wished to subject both to the same 
treatment. But it is not to be assumed that Congress would 
have resorted to the device of withdrawing the legal remedy 
from beneficiaries of outstanding yearly renewable term 
policies if it had realized that these had contractual rights 
It is, at least, as probable that Congress overlooked the 
fundamental difference in legal incidents between the two 
classes of benevolences dealt with in $17 as that it wished 
to evade payment of the Nation’s legal obligations. 

The case was argued by Mr. Rowland W. Fixe! 
for the petitioner, and by Mr. Edward S. H. Martin for 
the petitioner in a case involving the same question as 
the Lynch case and dealt with in the same opinion 
Solicitor General Biggs argued the cause for respondest 

(Continued on page 578) 
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Vember of the Greeley, Colo., 


66 RIVER more than an amenity, it is a 
treasure,” said Justice Holmes, the much 





revered veteran of the United States Su- 
( Court, in announcing the decision in New 
sé New York, on May 4, 1931. 
Like other easure, its realization becomes 
e and ( use of defensive and protective 
Oo, some es, of aggressive) measures. The 
ration over interstate rivers is on the increase. 
e forum for such suits is the United States Su- 
ne Court, since they are carried on as actions 
tween states, and such suits are brought origi- 
lly in the highest court in the land. They are fast 
ding bou suits out of their leadership as 
st num«e the class of original cases before 
Supreme ( Some of the boundary cases, 
eality, have the background the question of 
hall | r r over waters of rivers on the 
None of the last five volumes of the United 
tates Reports is without some decision in an inter- 
( iter suit 
Other suits between states over waters of inter- 
e streams art pending. Increase of popu- 
and settlement of western farm, as well as 
stern metroy tan, areas have brought out into 
tartling relief how important, in the destinies of 
mm onwealth re to be the parcellings out of 
rights 1 s of these rivers \ series of 
rs of drouth has made communities “water 
nded.” Irrigation, manufacturing, make increas- 
water demands 
Pressing needs for domestic water for the 
ng met 1 centers of Boston, New York, 
Angeles the immediate occasions from 
h the thre ses in 283 U. S., Connecticut v. 
I Tersey v. New York. Arizona 


Baths and even tooth brushing 
the old washtub and glass 


Ke more water than in 


Irrigati s a large factor in the Arizona 
se, as it wv the four cases between Kansas 
1 Colorado, Wyoming vs. Colorado. 

Chicago sewage disposal, to accomplish which 


was reversed, so that it drains 
instead of flowing into it, was the 
h resulted the several suits known 
I Missouri 


ee ' - | - ey - -" > ” 
the “Chicago Lakes Drainage cases, 





pinion by Mr 


this issue 


Justice 
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V. Illinois, Wisconsin Vv. Illinois, Michigan v. Illi- 
nois. The lowering of the water level of the Great 
Lakes precipitated not only several interstate suits. 
It has involved us in an international contro- 
versy with our neighbor Canada. This situation is 
still prophetic of much litigation. 

It is of interest that Justice Holmes had much 
to do with laying down the principles to govern 
interstate water diversion suits. In 1884, while on 
the Supreme Court of Massachusetts, he wrote the 
pioneering opinion, in Manville County v. Worces- 
ter, 138 Mass. 89, where Rhode Island, as the lower 
state, was concerned. On the Supreme Court, in 
1907, in Hudson Water Co. v. McCarter, 209 U. S. 
353, between a private party and the State of New 
Jersey, the water company, against a recent New 
Jersey statute, was seeking to take the water out 
of that state against its will, and into New York. 
In sustaining the New Jersey official, Justice 
Holmes gave expression to a principle private own- 
ers had been inclined not to contemplate: 

“It is sometimes difficult to fix boundary stones between 
the private right of property and the police power when, as 
in the case at bar, we know of few decisions that are very much 
in point. But it is recognized that the State as quasi-sovereign 
and representative of the interests of the public has a standing 
in court to protect the atmosphere, the water and the forests 
within its territory, irrespective of the assent or dissent of the 
private owners of the land most immediately concerned.” 
Citing Kan. v. Colo, 185 U. S. 125, 142, 206 U. S. 46, 99. 

He has written the opinion in Missouri v. IIli- 
nois, 200 U. S. 496; Georgia v. Tenn. Copper Co., 
206 U. S. 230, 237 U. S. 474. He participated in 
every notable interstate waters decision. 

What is the procedure in these original suits? 
The Supreme Court acts as a trial court. The evi- 
dence is there first presented, considered, and the 
rights, legal or equitable, are there first determined. 
Therefrom is no appeal. It is natural to ask, do 
the Justices of the Supreme Court in person see and 
hear the witnesses? Such would not be practicable 
in this day, for this great tribunal disposes now of 
a thousand cases a year. In many of these inter- 
state water suits testimony is taken for months and 
the ageregate of days in them would leave time for 
little else. 

In practice the Court appoints a referee, or 
Master in Chancery, who acts for the Court in 


2. Kansas v. Colorado, 185 U. S, 125, 141, 142; Id. 206 U. S 


46, 99 
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taking the testimony, having it transcribed, reduced 
to narrative form, and printed for filing with the 
Court. Sometimes he is commissioned also to make 
findings of fact, conclusions of law, and to prepare a 
recommended decree, as was the case, for instance, 
in the trial of one phase of the Chicago Lakes Drain- 
age case, where the Hon. Charles E. Hughes was 
appointed Master in Chancery. His comprehensive 
and intelligent report, findings and recommended 
decree were highly complimented, as well as 
adopted, by the high tribunal of which he had been 
an associate and of which he was later to become 
Chief Justice. 

The jurisdiction of the Supreme Court of the 
United States, in controversies between states, is 
generally limited to disputes which, between states 
entirely independent, might properly be the subject 
of diplomatic adjustment.* 

Lately the states have been trying diplomatic 
adjustment by compacts, of which a number have 
been negotiated by commissioners, approved by the 
legislatures and by congress. The Court has inti- 
mated they are commendable. But their efficacy 
is not yet thoroughly tested by judicial decision 
in these interstate water matters. The effect of 
the Six-State Compact over the Colorado River 
was drawn in, but was not definitely determined 
in the Arizona v. Colorado decision, except in so 
far as to say it is not binding on Arizona. A 
test of the compact between New Mexico and Colo- 
rado over the waters of the La Plata River,‘ was 
decided by the Colorado Supreme Court adversely 
to the validity of that particular compact, on the 
ground it is violative of due process to the indi- 
vidual appropriator who may be affected. It will 
probably Le up for early decision by the United 
States Supreme Court. In the end that Court must 
determine the validity of any such compact. 

At any rate, compacts, as yet, are in the realm 
of the uncertain as a definition of interstate water 
controversies. There is cause to feel that resort to 
the United States Supreme Court is after all the 
promptest and most reliable method, even though 
the process there is sometimes slow for an enterprise 
under construction, as in the first Wyoming v. 
Colorado suit, which was pending in that Court 
from May, 1911, to October, 1922, over eleven years 
before final decision. But the Arizona v. California 
case, filed October 13, 1930, was decided May 18, 
1931 (without evidence). 

Since these suits are between quasi-sovereigns, 
and are to decide issues which between nations 
would be decided by war if not by judicial means, 
the Supreme Court has gradually outlined princi- 
ples or rules of practice for itself as a quasi-inter- 
national tribunal. No specific rules are laid down 
for conduct of these trials, where the Supreme 
Court has original jurisdiction, but they are of an 
equitable nature and it has been said that they fall 
under the principle that, where there are not spe- 
cific rules, those principles which governed the 
High Court of Chancery of England down to our 
Constitution shall prevail. 

At any rate, in resolving the equities between 
the peoples of the two quasi-sovereigns, a wide 
range of inquiry seems to have been approved. 
Judicial notice, congressional documents, as to navi- 
gability of certain stretches of the Colorado River, 

3. No. Dak. v. Minn., 2¢8 U. S. 265, 68 L. Ed 842 


4. La Plata River and Cherry Creek D. Co. v 
Engineer, 93 Colo. 128, 25 Pac. (2d) 187 


inderlider, State 


other public documents, are given considerable 
application, as in the Boulder Dam case.* 

While rehearing of a decision once announce 
in these cases is rare, nevertheless, in the Kansa 
v. Colorado case and in its most recent decision 
the Court has felt it wise that some opportunit 
should be held open for a further consideration « 
the rights of the contending states and their respec 
tive water users. In all three of the decisions 
Vol. 75 L. Ed., (Arizona v. California, Connecticut 
v. Massachusetts, New Jersey v. New York) it has 
offered the suggestion that if substantial invasio: 
of the rights of the complaining state were late: 
shown, on additional evidence the case might be 
renewed. If international controversies generally ar 
a criterion, it is but natural that this principle b: 
held out to controversies between the quasi-sove: 
eign states of the Union. But in the decision < 
Wyoming v. Colorado, apportioning the waters 
the Laramie River, no such reservation was ex 
pressed. However, the case was argued three times 

The original jurisdiction of the Supreme Court 
of the United States is conferred by the Constitu 
tion, and although without limit, high or low, as 
to the amount in controversy, it was early declared 
as nevertheless limited and intended to be sparingly 
exercised and not to be extended by construction.‘ 

In deciding these suits between states over the 
waters of interstate streams, the Supreme Court, in 
its capacity of a final and quasi-international tri- 
bunal, has been disposed to take a large view of 
the questions it is to determine. Matters not of 
substantial importance are not to be disturbed or 
to be made the cause of intervention of the federal 
authority which the decision of the Supreme Court 
in such cases sets into execution. 

The basis of decision in apportionment of water 
in suits between states in the U. S. Supreme Court 
is reviewed in Conn. vs. Mass., 282 U. S., page 660, 
790, decided Feb. 24, 1931, 75 L. Ed. 602, 1416. 

Connecticut sued Massachusetts to enjoin her 
from diverting water from the watershed of the 
Connecticut River to provide water for Boston and 
neighboring cities. 

Connecticut alleged the proposed diversion will 
take water out of the river to the detriment of its 
navigability and inundation of lands, diminish the 
run of shad, decrease the river capacity to discharge 
sewage. 

The Court took occasion to point out some 
principles developed as controlling the U. S. Su- 
preme Court in imposing its decree against states: 

“The governing rule is that this court will not exert its 
extraordinary power to control the conduct of one state at the 
suit of another, unless the threatened invasion of rights is of 
serious magnitude and established by clear and convincing evi 
dence. New York v. New Jersey, 256 U. S. 296, 309, 65 L. Ed 
937, 943, 41 S. Ct. 492. Missouri y. Illinois, 200 U. S. 496, 
521, 50 1. Ed. 572. 

“The burden on Connecticut to sustain the allegations on 
which it seeks to prevent Massachusetts from making the pro 
posed diversions is much greater than that generally required 
to be borne by one seeking an injunction in a suit between pri- 
vate parties. North Dakota v. Minnesota, 263 U. S. 365, 374, 
68 L. Ed. 342, 345, 44 S. Ct. 138. There has been brought for 
ward no adequate reason for disturbing the master’s findings of 
fact. They are amply sustained by the evidence and are adopted 
by the court. 

“Connecticut suggests that, under the common law in force 
in both states, each riparian owner has a vested right in the 
use of the flowing waters and is entitled to have them to flow as 
they were wont, unimpaired as to quantity and uncontaminated 

Ariz. v. Calif.. 283 U. S. 428, 75 L. Ed. 1154. 
6. California v. So, Pac. Co., 157 U. S. 299, 39 L, Ed. 688 
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ntains that the taking of waters from the 
vested property rights in that state 


unnot be taken without its consent against the will of 
rs And it insists that this court, following the law 
within its own boundaries, should 


liversion from the watersheds of 














av t to riparian rights that happen to 
the tir eing in both states do not necessarily 
1 depend le or just basis for the decision of 
rsies such as that here presented. The rules ot the com- 
it sul t not obtain in all the States of the 
ns in their application. The doc 
ls im some states 
1 every state is free to change its laws governing ri- 
rship a permit the appropriation of flowing 
it may deem wise. United States 
( le 74 | S. 690, 702, 43 L. ed. 1136, 
S. Ct. 7 
the de uits between states, federal, state and 
ational law i ered and applied by this court as 
es of the particular case may require The deter- 
the relat rights of contending states in respect 
trea wing through them does not depend 
e cot rations and is not governed by the same 
w that d in such states for the solution of 
tions of private right. Kansas v. Colorado, 185 U. 
6, 46 I 838, 846, 22 S. Ct. 552 And, while the 
i elat e questions between individuals is 
en ji t is not to be deemed to have con- 
veight 
S wn | sas v. Colorado, 206 U. S. 46, 100, 
1 956, 975, 27 S. Ct. 655, such disputes are to be settled 
asis of ¢ ht. But this is not to say that 
must be an « sion of the waters of an interstate 
among the states through which it flows. It means that 
ciples of rig! 1 equity shall be applied having regard 
‘equal level 1 which all the states stand, in point 
ver and rigt ur constitutional system’, and that, 
1 consideratior f the pertinent laws of the contending 
1 all othe nt facts, this court will determine 
in equit tionment of the use of such waters. 
v. | U. S. 419, 465, 66 L. ed. 999, 1013, 
S. Ct. 5 
e develop what Mr. Justice Brewer, speaking 
( tin K ;' Colorado, 206 U. S. 46, 98, 51 L. ed. 
a ta 4 efers to as interstate common law, is 
1 and its a ition for the ascertainment of the rela- 
hts of stat ect of interstate waters is illustrated 
Missouri v. I 00 | S 496, 50 L. ed. 572, 26 S. Ct. 
Kansas vs. ( supra: Wyoming vs. Colorado, 259 
419, 4¢ 170, 66 L. ed., 999, 1013, 1015, 42 S. Ct. 552, 
1 Wisconsin vy. Illinois, 278 U. S. 367, 73 L. ed. 426, 
163, 281 U. S. 179, 74 L.ed. 799, 50 S. Ct. 266. Two 
se cases are much like the one at bar 
Kansas v. Col lo was a suit to prevent the latter from 
ling water Arkansas river from flowing as they 
vont through Kansas The common law rule as to ri- 
wnership was then generally recognized in Kansas while 
lorado the doctrit f appropriation prevailed. The Court 
at the state was not entitled to use the waters of 
rkansas flowing therein as it chose regardless of resulting 
ns or impairment of the right to the use of such waters 
wer state It s shown that, without diversion from 
atershed, tl , s of the Arkansas in Colorado were 
r many years 1 been used to irrigate and make produc- 
hat theretof been barren lands. It was found that 
ilting diminution of the flow of the river caused percepti- 
to a the valley in Kansas, but that it had 
ttle, if any, detriment to the great body of the valley 
( held S. at p. 114, 51 L. ed. 980, 27 S. Ct. 
it the lity of righ t forbade interference with 
ng withdrawals of water in Colorad 
In Wyomir g rado the former sued to prevent a di- 
of the wate f the Laramie River which rises in Colo- 
d flows into Wyoming. Both states are in the arid 
1 appl tr of appropriation. Wyoming ob- 
the gr | that the diversion was to another water- 
ihe urt 59 U. S. p. 467, 66 L. ed. 1014, 42 S. 
52) that ‘The principle of such diversions being recog- 
; both sta application to this interstate stream 
t in itself afford a ground for complaint, unless the prac- 
both be re i in determining what, as between them, 
i1able and admissible as to this stream, which we think 
done problem there presented was expressed 
ws (p. 467 We are thus brought to the question of 
asis on w relative rights of these states in the 
r t this interst ite stream should be determined. Should 


the doctrine of appropriation, which each recognizes and en- 
forces within her borders be applied? Or is there another basis 
which is more consonant with right and equity?’ After an ela- 
borate discussion of the facts, the court said (p. 470): “We 
conclude that Colorado’s objections to the doctrine of appropria- 
tion as a basis of decision are not well taken, and that it fur- 
nishes the only basis which is consonant with principles of right 
and equity applicable to such a controversy as this is’.” 


__ New Jersey v. New York, 283 U. S. 336-348, 
followed Connecticut v. Massachusetts and was 
decided in the same term, on May 4, 1931. New 


York was proposing to divert, by dams and reser 
voirs, a large amount of water from the tributaries 
of the Delaware and from its watershed to the 
watershed of the Hudson, to increase the domestic 
water supply of the City of New York. New Jersey 
insisted on strict application of the riparian rights. 
Pennsylvania intervened to protect against any- 
thing to prejudice its future needs. 
Justice Holmes said: 


“We are met at the outset by the question what rule is to 
be applied. It is established that a more liberal answer may 
be given than in a controversy between neighbors members of 
a single state. Connecticut v. Massachusetts, Feb. 24, 1931. 282 
U. S. 660. Different considerations come in when we are deal- 
ing with independent sovereigns having to regard the welfare 
of the whole population and when the’ alternative to settlement 
1S war. 

“In a less degree, perhaps, the same is true of the quasi- 
sovereignties bound together in the Union. A river is more 
than an amenity, it is a treasure. It offers a necessity of life 
that must be rationed among those who have power over it. 
New York has the physical power to cut off all the water within 
its jurisdiction. But clearly the exercise of such a power to 
the destruction of the interest of lower States could not be 
tolerated. 

‘And on the other hand equally little could New Jersey be 
permitted to require New York to give up its power altogether 
in order that the river might come down to it undiminished. 
Both states have real and substantial interests in the river that 
must be reconciled as best they may be. 

“The different traditions and practices in different parts of 
the country may lead to varying results but the effort always 
is to secure an equitable apportionment without ce over 


a See Missouri v. Illinois, 200 U. S. 496, 520 ansas 
. Colorado, 206 U. S. 46, 98, 117. Georgia v. Tennessee Cop- 
- Co., 206 U. S. 230, 237. Wyoming v. Colorado, 259 U. S. 
419, 465, 470. Connecticut v. Massachusetts, Feb. 24, 1931.” 

In this case the injunction prayed by New 
Jersey was denied, in so far as it would restrict 
the State of New York from diverting from the 


Delaware River or its tributaries to New York City 
the equivalent of four hundred and forty million 
gallons of water daily, but was granted to restrain 


the State of New York from diverting water in 
excess of that amount. 
The Court also imposed other restrictions, 


among them sewage treatment and release of water 
from replacement reservoirs, to meet situations 
when the stage of the river would fall below cer- 
tain volumes. 

The Supreme Court also awarded to the States 
of New Jersey and Pennsylvania, through their 
accredited representatives, the right to go into the 
State of New York to inspect at all reasonabie 
times the dams, reservoirs, and other works con- 
structed by the City of New York, and to inspect 
the diversion areas and the inflow, outflow and di- 
verted flow of said areas, and to inspect the meters 
and other apparatus installed by the City of New 
York and to inspect all records pertaining to inflow, 
outflow and diverted flow. 

The decision also denied the prayer of Penn- 
sylvania for allocation to it of a specified amount 
of water daily but without prejudice. The prayer 
of Pennsylvania for appointment of a River Master 
was denied, without prejudice. The Supreme Court 





rr ree 


| 
| 


CL 2e GSR “Bere. 


Fh en ae 
Aerts) elas 


Rikon 


2 IS CONE Meg fe See AM 


562 AMERICAN Bak ASSOCIATION JOURNAL 





retained jurisdiction of the suit for the purpose of 
allowing later applications for relief and for any 
order or direction or modification of this decree, or 
any supplemental decree that it may deem at any 
time to be proper. 

What the Supreme Court seeks to determine 
in these cases is always an equitable apportionment 
of the waters between the two states. In so doing 
it may disregard the fact that some citizens of the 
one state may have a special injury if the result to 
the state as a whole is equitable. 

In the Kansas v. Colorado decision the Su- 
preme Court, although some individual Kansas 
water users near the Colorado line were found to 
suffer depletion of water, held no injunction was 
to be entered since the effect of Colorado irrigation 
was “of little detriment, if any, to the great body of 
the valley” in Kansas. 

“The right of a state as parens patriae to bring suit to pro 
tect the general comfort, health, or property rights of its in- 
habitants, threatened by the proposed or continued action of 
another state, by prayer for injunction, is to be differentiated 
from its lost power as a sovereign to present and enforce indi- 
vidual claims of its citizens as their poses against a sister 
state.”"—No. Dak. v. Minnesota, 263 U. S. 365, 68 L. Ed. 342. 

In Connecticut \ Massachusetts Justice 
Holmes said: 


“Before this Court ought to intervene the case (injunction 


by one state against another as to use of a river) should be of 


serious magnitude, clearly and fully proved, and the principle 
to be applied should be one which the Court is prepared de- 
liberately to maintain against all considerations on the other 


side.” Citing Kansas v. Colorado, 185 U. S. 125, 46 L. Ed. 838. 


But that the Court’s judgment may carry with 
it considerable burdens, once the controversy is 
submitted by a state to the equitable powers of the 
United States Supreme Court, has heen demon- 
strated in the Illinois suits and the Delaware and 
New York decree. In the last Illinois decision com- 
pliance with the decree theretofore entered was 
commanded, even though it may require amend- 
ment of the State Constitution. In both decisions 
costly construction of works for sewage disposal 
and flow control were imposed as conditions on the 
state gaining the right to divert the water. 

The United States Supreme Court commanded 
the State of Illinois affirmatively to provide money 
to complete sewage disposal works in Chicago and 
controlling works in the Chicago drainage canal, 
required by the Court's earlier decree in the so- 
called Chicago Lake Water Diversion case. 

The Sanitary District of Chicago showed itself 
without funds to complete the sewage disposal and 
controlling works, pleading that the Illinois Legis- 
lature had refused to authorize the sanitary district 
to issue bonds to procure funds for construction. 
The Supreme Court of the United States specifically 
required the state to raise the money, reaffirming 
Mr. Justice Holmes, declaring that “if the constitu- 
tion of Illinois stands in the way of prompt action, 
it must amend it, or yield to an authority that is 
paramount to the state.” 

The decision amplifies 

“The authority of the court to enjoin the continued perpe- 
tration inflicted upon complainants necessarily embraces the au- 
thority to require measures to be taken to end conditions within 
the control of defendant state which may stand in the way ot 
the execution of the decree.” 

The Court also enlarged its decree, 281 U. S. 
196, in the so-called Chicago Lake Water Diversion 
Case, requiring the State of Illinois “to take all 
necessary steps, including whatever authorizations 


or requirements, or provisions for the raising, 
propriation and application of moneys, which ma 
be needed in order to secure the completion of ack 
quate sewage treatment and works and other in 
dental facilities for the disposal of sewage so as 
preclude any ground of objection to the reducti 
as provided by the decree, of the diversion of wate: 
from Lake Michigan through the Chicago Drainagy 
Canal.” There the Special Master had found that 
there is no way by which the decree can be | 
formed under tolerable conditions “unless the St 
of Illinois meets its responsibility and provides t 
money.” 

It is held the state, by virtue of its status a1 
authority as a state, is the primary and responsi! 
defendant. The main decree, it is declared, in terms 
bound the State of Illinois, no less than its creaturs 
the Sanitary District. This opinion is by Chief 
Justice Hughes (Special Mas 3 in a former he 
ing) and is seperted in 289 U. S., page 395, 77 |] 
Ed., page 1283 

The Court was not hesitant to express itself 
as to its intention to enforce its decree in suits 
between sovereign states, and although this deci 
sion was only entered May 22, 1933, it commands 
the State of Illinois to file in the office of the Cler! 
of the Supreme Court, on or before October 2, 1933, 3 
a report of its action in compliance with the provi 
sion requiring the raising of moneys necessary for 
construction. 

Not inconsequential is the matter of costs ii 
these interstate river suits. Under its equity powers 
the United States Supreme Court determines what 
are costs and who shall bear them. In an involved 
and protracted case, such as the Chicago River suits 
against Illinois, these costs naturally may become 
high. In North Dakota v. Minnesota, 263 U. S 
583, 68 L. Ed. 461, is an interesting discussion of 
costs in these interstate suits. The usual disposi 
tion seems to have been to divide the costs. In the 
first Wyoming v. Colorado suit they were assessed 
to the two states, one third each, the other one thir 
jointly to the two corporate defendants. In the Illinois 
case the Special Master's services alone were thirty 
thousand dollars, besides his expenses, and were taxed 
to Illinois. 

In the western states, where the right of appro 
priation is in nearly every instance guaranteed by 
the state constitution and has obtained from the 
beginning, it is at first a shock to the appropriato 
to be told every state is free to change its laws 
governing riparian ownership. But it is to be 
observed this statement declares freedom to chang« 
laws governing riparian ownership, and has, as yet, 
not declared freedom of a state to change rights 
acquired by appropriation. The western farmer and 
city dweller, depending on appropriation, usuall 
having had their rights adjudicated by prolonge: 
proceedings in the state court, have rested secure i: 
the assurance it is a vested right not to be lightl) 
destroyed. In fact, the definition of appropriatio: 
in the Court’s opinion written by Mr. Justice Bran 
deis in Arizona v. California declares this. 

The Constitutions establish that the flowing 
water in it is the property of the state itself, that 
the appropriator has only the right to its use 
Nevertheless, another principle has now become 
well established, which is, that the rights to the 
use of waters of an interstate river are not the exclu- 
sive property of that state wherein the waters are 
found. They are the property of both states and 
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ect, when | casion shall arise, to equitable 
rtionment by the United States Supreme Court 

i there is no fixed rule for that apportionment, 
it shall be determined by that tribunal accord- 
. what seem the equities of the particular case. 
Court taken pains to outline its approach 
hese problems in the opinion in Connecticut v. 
sachusetts and has epitomized it in the later 
cuage of Ne jersey v. New York above quoted 
In Arizona \ alifornia, Nevada, Utah, New 
xico, Colorado, Wyoming, 283 U. S. 423, 464, 
Ed. 1154, tl pinion was by Justice Brandeis. 

1s an original suit against Wilbur, Secretary 

e Interior, California and the five other states 
Jin carrying out of the Boulder Dam project, 

ed by the Act of Congress of December 21, 

8 for building, at United States expense, at 
Cafion on the Colorado River, partly in Ne 
irtly in Ar na, a dam, storage reservoir, 
electric ] t, “subject to the terms of the 
rado Rivet pact This compact was an 
nment of the waters of the river between 

pel nd er’ basins of the seven states 

ed, but A 1 had failed to ratify it, and 
ed, in the t, that the Boulder Dam Act 


\rizona the compact it had 


e ( rt his apprehension no ground 
inctior Arizona not bound by the 
a ’s allegation that the Secre- 
the Interior had failed to c ym pls with its 
te requiring that he apply to the State of 
le t build the dam, the court held 
ul ( il powers, and that “The 
States 1 perform its functions without 
¢ to the police regulations of a state,” 
its Secretary of Interior is under no obliga 
to submit t plans and specifications to the 
Eneine proval 
The Court t judicial notice, from other de 
s, and fi any congressional bulletins 
he rivet ible at the portion involved 
thstar ositive allegation of Arizona 
s not navigable The de 
Is that. as the rivet navigable, and the 
which t t provides are not unrelated 
the control of navigation, the erection and main- 
e of uw dat and reservoir are clearly 
the pe nferred upon Congress, even 
| es (domestic, irrigation, power 
> ] iis { eT t i 
lleved that the mere existence 
\ | uasi sovereign rights of 
reventing the state from exercising its 
ht to prohibit or permit under its own laws the 
ippropriated waters flowing 
lers. Here the Supreme Court 
s the def { f anpropriatio1 Col l. p 1168, 
To appropriat ter means to take and divert a specified 
tity thereof and put it to beneficial use in accordance with 
uws of the stat here such water is found, and, by so 
to a if ler such laws, a vested right to take and 
from the san irce, and to use and consume the same 
ntity of water s y forever, subject only to the right of 
appropriations 
Under the lav Arizona, the perfected vested right to 
priate water fi ne within the state cannot be acquired 
it the perfor of physical acts through which the 
ter is and ll in fact be diverted to beneficial use. Topo- 
hical conditions make it necessary that land in the state 


rrigated in large projects The Colorado River flows. hoth 
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on the boundary between Arizona and Nevada, and in Arizona 
alone, through an almost continuous series of deep canyons, 
the walls of which rise in Arizona to a height varying from a 
few hundred to more than 5000 feet. The cost of installing 
the dams, reservoirs, canals and distribution works required 
to effect any diversion, will be very heavy; and financing on a 
large scale is indispensable. Such financing will be impossible 
unless it clearly appears that, at or prior to the time of con 
structing such works, vested rights to the permanent use of 
the water will be acquired.” 

As to future appropriations which Arizona al 
leges are threatened, the Court said: (75 L. Ed 
1170). 

“There is no allegation of definite physical acts by which 
Wilbur is interfering, or will interfere, with the exercise of 
Arizona of its right to make further appropriations by means 
of diversions above the dam or with the enjoyment of water 
sO appropriated. Nor any specific allegation of physical acts 
impeding the exercise of its right to make future appropriations 
by means of diversions below the dam, or limiting the enjoy- 
ment of rights so acquired, unless it be preventing an adequate 
quantity of water from flowing in the river at any necessary 
point of diversion. 

“When the bill was filed, the construction of the dam and 
reservoir had not been commenced. Years must elapse before 
the project is completed. If by operations at the dam any then 
perfected right of Arizona, or of those claiming under it, should 
hereafter be interfered with, appropriate reniedies will be avail- 
able. Compare Kansas v. Colorado, 206 U. S. 46, 117, 51 L 
Ed. 956, 983, 27 S. Ct. 655. The bill alleges that plans have 
been drawn and permits granted for the taking of additional 
water in Arizona pursuant to its laws. But Wilbur threatens 
no physical interference with these projects; and the Act inter 
poses no legal inhibitions on their execution. There is no occa 
sion for determining now Arizona’s right to interstate or local 
waters which have not yet been, and which may never be, ap 
propriated. New Jersey v. Sargent, 269 U. S. 328, 338, 70 L. ed 
289, 294, 46 S. Ct. 122. This court cannot issue declaratory 
decrees.” 

The Court concluded, saving Arizona’s rights 

“The bill is dismissed without prejudice to any applica- 
tion for relief in case the stored water is used in such a way as 
to interfere with the enjoyment by Arizona, or those claiming 
under it, of any rights already perfected or with the right of 
Arizona to make additional legal appropriations and to enjoy 
the same.” 

\s in the Kansas v. Colorado, Connecticut v 
Massachusetts, New Jersey v. New York, decisions, 
the Court adhered to its reluctance to interfere with 
states by injunctions in the absence of strong show 
ing of actual rather than mere apprehended in 
juries. 

Since an appropriation of the use of water is 
recognized a right vested in the individual hold 
ing it, it is not strange that the view has been held 
by the citizen of a state that, for any litigation to 
take it away from him, he, individually, would have 
to be made a party, to have his day in Court to de 
fend this right. Such was the view, doubtless, of 
other appropriators of water in Colorado out of the 
Laramie River. About fifty ranchers, who had 
ditches and reservoirs in Colorado, made claims in 
state courts for water of that river and were using 
it in Colorado, but were not named as parties de 
fendant in the suit which Wyoming. in 1911 
brought against the State of Colorado and the two 
individual corporate claimants who were construct 
ing and about to divert water through the Laramie 
Poudre tunnel. 

Even should it be concluded, as it might be 
between western states, such as Wyoming and 

Colorado, where both have the appropriation doc 
trine, that the question shall be resolved by deter 
mining the respective priorities of appropriation in 
the two states disregarding state lines, the question 
is not capable of independent appraisal by an in 
The reason for this ts. that 
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each state has its own peculiar method of adjudi- 
cating priorities of appropriations. The matter of 
interpretation of inception and of rights of appro- 
priation and to what date or first step shall be their 
relation of seniority, has different significance and 
administrative construction in the several states. In 
one it may be liberal, in another more strict as to 
how much diligence and physical construction is 
necessary to enable the appropriator to have his 
priority date back to the initial survey, for instance. 

Some states relate the date of the appropria- 
tion back to the first declaration of notice of intent 
to make the appropriation. Others require that 
the appropriation shali date only from first physical 
acts and a long period of inquiry as to actual ap- 
plication of the amount in question to beneficial 
use by actual, continued application to the land 
in irrigation. 

In the Wyoming vs. Colorado decision, after 
deciding the doctrine of appropriation should be 
the one applied in employing equitable apportion- 
ment, the Supreme Court related the Colorado high 
altitude undertaking, then a difficult one for private 
capital (one feature alone being a two and one- 
fourth mile tunnel) only from commencement of 
actual rock and earth moving in 1909. The Colo- 
rado Courts in water adjudication had related it to 
the surveys of 1902. 

So we have the principle that vested right may 
be vested as to other appropriators of the same 
state, but not as to the citizens of another state. 
At any rate, it is plain that those in an upper state 
intending to exercise their rights of appropriation 
from a stream, must take notice that their appro- 
priations are derived only from their own state, 
and that the extent of rights of the citizens of that 
state are subject to determination by courts not of 
either state, but may be decided by the United 
States Supreme Court in a suit between the states 
and may be less than their state has been assuming 
was its share of the waters of that stream. One 
state and its courts and legislature may not impose 
its will upon another.’ 

Another principle which has been a little beyond 
the boundary of thought of the water appropriator 
of a western state has been that his water right 
could be taken away from him in a suit in which 
he was not specifically made a party. He knows 
of the controversies he has with other appropriators 
on the same stream within his own state, the diffi- 
culties in attaining exactitude, and the clashes over 
them with the water administrative departments of 
his own state, and of the multitude of suits over con- 
flicting water rights in his local courts; so it is hard 
for the individual appropriator to grasp the idea 
that in a suit by one state, naming only his own 
state as defendant, his water rights may be deter- 
mined without his having the right to set forth his 
supposed vested right. Yet such is now considered 
established by the refusal of the court to let the in- 
dividual appropriators intervene in the pending case 
of Colorado v. Kansas. 

If there was any question that the individual 
ditch owner was bound by a suit between states 
over the water of a particular river, it seemed to be 
put at rest in the second Laramie River case of 
Wyoming v. Colorado, where, in response to Colo- 
rado’s contention that the injunction in the first 
suit was only against the works of one individual 


7. Kansas v. Col.. 2068 U.S. 97 


defendant and was not an injunction as against 
other appropriators, the court held that every 
citizen of Colorado was to be considered as having 
been represented by the State of Colorado, made 
one of the defendants in the first suit. 


In the opinion of the Court by Mr. Justice Van- 
devanter May 31, 1932, 289 U. S. 494, 76 L. Ed 
1245, it was held that all water claimants in Wyom 
ing and all in Colorado, and not alone those who 
had been specifically made defendants in the first 
suit, brought by Wyoming against Colorado and 
two individual claimants, “were represented 
their respective states and are bound by that de 
cree.” 

Will the treasure be lost for states less favored 
with federal moneys for construction of works? 

Arizona is not the only state to be apprehensive 
over possible effect upon its destiny of early con- 
structions and diversions by other states which 
might, on ultimate Supreme Court adjudication, bh: 
held to have given rise to superior vested rights in 
another state by appropriation. This same appre- 
hension has occurred to other of the newer states in 
their own limited resources laboring to develop the 
destinies of their respective communities. 

The recent decision in New Jersey v. New 
York, 283 U. S. 336-348, 75 L. Ed. 1104, added a 
new safeguard against dangers to the state con 
cerned. It provided that the diversion allowed New 
York should not constitute a prior appropriation 
or give New York any superiority or right over 
New Jersey and Pennsylvania in the enjoyment and 
use of the Delaware River. 

This very possibility as a concomitant to fed 
eral aid to one state is a natural cause of disquietude 
to the less favored state on the river. In water di- 
version construction, as nowhere else, this federal 
bounty carries implications of favor far beyond that 
in any other construction. The Supreme Court ap 
pears in the New Jersey case to sense this. 

When the federal government makes a grant of a large 
sum of money to do construction work to divert the wate: 
of a river, will it result that, in the end, not alone the 
money, but also, what is of much greater value, the right 
to use of the water of the river, in perpetuity has gone to 
the state first favored with the money, and so first able t 
get its appropriation complete by construction of works 
and application of the water thereby to the use intended? 

By the $185,000000 federal money allocated for con- 
struction of the Colorado River dam at Black Caijion, 
“Hoover” or “Boulder Dam,” California citizens were 
given a huge advantage in money to accomplish the appro- 
priation of water of the Colorado River; by the federal! 
allocations of $63,000,000 to the State of Washington for the 
Grand Coulee project, that state is given a tremendous 
advantage over others on the Columbia. By the appropria 
tion of $23,000,000 of United States money to Wyoming in 
1933, and of what, in the aggregate, nearly equals it to 
Nebraska, for construction of works in those states to 
appropriate waters of the North Platte River, which officials 
of those states now claim appropriates all that water, wil! 
Colorado citizens be deprived of the hope to prosecute like 
appropriations for irrigation of their farm lands, and be 
cause of great cost and controversy as to whether any water 
is left, will other communities be foreclosed of reasonable 
hope to accomplish such costly construction? Will federal! 
aid to one community be federal injury to another because 
of handicapped position and funds? Federal aid in dam 
and ditch construction is, as a practical matter, more than 
the mere money; it may be giving all the water of the 
river also. That is still a matter for equitable apportion 
ment in the interstate river suits 
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credit for repairs, and of mortgages for refinancing 
or for new construction where there is a reasonable 
demand. 

The experimental part lies in the question as to 
whether there will be a large demand tor these per- 
sonal loans and whether the terms of the guarantees 
offered will be sufficient to induce lending agencies 
to make either the personal loans or to resume lend 
ing on mortgage. 

The following are the different proposals of the 
Act: 

Title I relates to loans upon personal credit for 
repairs only, upon any class of building, each loan 
not to exceed $2,000. 

These loans are to run from one to five years, 
amortized so they will pay out by monthly instal- 
ments at the end of the loan period. They are to 
be made only to those whose personal credit is 
sufficiently good, and will not exceed 25% of the 
income of the borrower. No mortgage or security 
will be required. 

To induce banks and other lending agencies to 
make these loans the government will guarantee 
them against loss up to 20% of the total amount of 
the loans made by the agency, it being estimated 
that this is a percentage far above the possible rate 
of loss. 

The borrower will pay interest and service 
charges, the total of which has been estimated to 
make the true interest rate from seven to eleven per 
cent, depending upon local conditions. 

The rate of interest and the credit requirements 
will be fixed by the government through the Fed- 
eral Housing Administrator. The Act does not fix 
the cost nor does it authorize the government to 
charge any premium for the insurance. Conse- 
quently the treasury will, in theory, have to bear 
the entire amount of the losses up to 20% of the 
total of the loans made, without any possible re- 
turn. In this respect this part of the Act repre- 
sents an actual expenditure by the government 
and does not set up a plan like the Home Owners’ 
Loan Corporation in which the government can 
theoretically even make a profit. 

The total amount of loans which may be thus 
insured is limited to one billion dollars and the liability 
assumed by the government is therefore two hundred 
million dollars. The question of how much of this the 
government will eventually have to pay will be deter- 
mined by the credit standards set up. Some loss is of 
course inevitable. 

In planning this title the administration has 
drawn upon the experience of lending agencies such 
as the National City Bank Personal Loan Depart- 
ment, the General Motors Acceptance Corporation 
and the Johns-Manville Company. All of these 
agencies are making loans upon what is termed 
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“producer credit,” that is the ability to repay in- 
stalments out of income or earnings. While there 
is no existing form of loan in use exactly the same 
as the government now proposes to guarantee, 
there is a certain amount of similarity. For ex- 
ample, the National City Bank makes loans on per- 
sonal credit without security, and has had a loss 
ratio of less than 1% throughout the depression. 
The credit standards used for these loans are very 
similar to those which will be employed for the 
government loans, but it is admitted that the loss 
ratio will be higher to the government, principally 
because it is proposed to make loans for as long 
a period as five years, while the bank loans are 
limited to one year. While this will result in smaller 
monthly payments, yet the very considerable length- 
ening of time brings in many other factors, as for 
example, a borrower’s chance of keeping a job over 
a period of five years is enormously less than his 
chance of keeping it for one year. 

The information given to Congress by the Na- 
tional City Bank also discloses an interesting fact, 
namely, that the experience of the bank indicates 
that the average American family undergoes a 
financial crisis at intervals of about three years, 
arising from illness, loss of employment or some 
such factor, and it was the opinion of the bank’s 
officials therefore that loans averaging more than 
three years presented a much greater hazard of loss, 
and introduced a factor which would really render 
previous lending experience useless as a guide to 
an estimate of the loss ratio. Present forms of 
lending also have the advantage of a high rate of 
interest to compensate for losses. 

All these factors have been considered, re- 
sulting in the plan to guarantee against a 20% loss 
ratio, and it seems fairly probable that this percent- 
age will, as it was intended, appear to be so un- 
necessarily high that institutions will be induced to 
regard the security as more than sufficient, and 
make the loans freely. 

Persons interested in obtaining these loans 
must, therefore, understand the primary credit re- 
quirements, first, that the applicant must be a per- 
son 0° good reputation in his community as far as 
paying ims debts is concerned, and that he must 
have a definite income or salary out of which he can 
reasonably afford to allot 25% for repayment. 
Other individual factors will determine the size of 
the loan to be made and the length of time, and the 
consequent amount of the monthly instalments. 
No definite fixed rules can be made on these points, 
but undoubtedly certain principles will be evolved 
which will be applied to each case in making the 
credit investigation. 

It must be clearly understood that these loans 
are not intended to relieve the needy. They are 
only for such people as already can afford to buy 
automobiles and refrigerators. and so on, on the in- 
stalment plan, and are based on the belief that these 
people will be eager to buy repairs to their homes 
or other buildings by the use of this part of their 
incomes which is available for instalment buying. 

Title II of the Act sets up a plan of mortgage 
insurance by creating a mutual insurance fund, sup- 
ported by premiums at a rate not exceeding one 
per cent per annum. 

The most interesting point to be noted is that 
the administration is endeavoring to change the 
mortgage structure into a new form not hitherto in 


use to any great extent in this country. This is th 
amortized mortgage payable in monthly instalments 
over a long term. It is claimed that our prese: 
system of short term mortgages is outworn 
cannot be revived from its present stagnation. 

All mortgages to be issued under the Act mu 
be of the amortized kind and contain other speci! 
provisions required by the Act, and are to run 
not more than twenty years. 

The mortgages are limited to $16,000 each, a: 
cannot be for more than 80% of the appraised val 
as it exists at the time the mortgage is made. 
should be noted that this may result in lower a 
praisals than those made under the Home Owners 
Loan Act, where the appraisal is not expressly thu 
limited. 

The rate of interest upon the insured mortgags« 
is limited to 5%, except that it may be 6% in areas 
approved by the Federal Housing Administrator: 

An insurance premium of 1% is considered sui 
ficiently high to avoid all possible loss, so that 
theory this title of the Act will not cost the goy 
ernment anything. 

There is no limitation as to the purposes f 
which the insured mortgages may be made, a1 
they will therefore be available to refinance exist 
ing mortgages in cases which are not sufficientl, 
distressed to qualify for a HOLC loan, and they 
will also be available for new home construction in 
areas where there is a reasonable economic demand 
The property eligible is limited to land upon which 
there is erected a dwelling for not more than four 
families used in whole or in part for residentia 
purposes. There is no requirement, as under the 
Home Owners’ Loan Act, that the owner must live 
in the premises. 

Therefore, these loans will be available either 
to refinance or to construct buildings with apart 
ments over stores, or small apartment houses, and 
it would be quite possible to utilize a loan to change 
present single dwellings into not more than four 
apartments. 

When and where any of these loans will b 
available it is impossible to predict at this time 
The whole operation of this title depends upon 
whether the method of insurance will be considered 
of sufficient strength to private lending agencies to 
induce them to reopen their coffers for mortgage 
investments. 

It is undoubtedly true that from an economic 
standpoint the guarantee of mortgages by a mu 
tual form of insurance is the only sound method 
Guarantee by private capital has been proved a 
total failure through the experience of the past few 
years, and it cannot be denied that in enacting this 
title Congress has offered to the country a greatly 
improved and much sounder plan for the mortgage 
structure of the nation than has hitherto existed 

The plan forces nothing upon the country, and 
its benefits may be accepted or rejected. The money 
lenders are now an ultra-conservative class, and it 
may be some time before they can be persuaded to 
accept a new plan so comprehensive. Undoubtedly 
many of them will hold out indefinitely, and it is 
therefore not to be expected that these mortgage 
loans will be available from more than a small pro 
portion of the existing institutions. 

In addition to these mortgages the administra 
tion is also authorized to insure first mortgages 
held by federal or state instrumentalities, private 
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same premium thereafter when- 
reserve falls below that percentage. 

Additional premiums may be assessed to pay 
so that the corporation is really a mutual 


accumulated, and the 


ever the 


losses, 
insurance association. 

In case an insured institution defaults in its 
accounts, the insurance corporation may discharge 
its obligation either by transferring to the owner 
of the account a new insured account of the same 
amount in an institution not in default or, at the 
option of the owner, pay to him 10% of his account 
in cash at 50% of the remainder within one 
year, and the balance within three years. 

The effect of this title upon building and loan 
associations which are at present unable to pay 
out, will depend upon their actual financial condi 
tion. To those which are sound, and only frozen 
because of the rigidity of the real estate market, it 
may restore liquidity. 

Title V contains miscellaneous amendments of 
a number of existing laws, none which are 
immediate general interest except the amendments 
by which the amount of the authorized bonds of the 
Home Owners’ Loan Corporation is increased from 
$2,000,000,000 to $3,000 000,000, and the amount al 
lotted to rehabilitation loans is increased from $200,- 
000,000 to $300,000,000. 

The National Housing Act does not encroach 
upon nor overlap the provisions of the Home Own- 
Loan Act in any respect. Entirely different 
classes of persons are affected. The general dis 
tinction is that mortgage loans under the latter Act 
can only be made to persons in actual distress, and 
under the National Housing Act only to those who 
possess actual credit, or, in the case of mortgages 
are not distressed so as to be eligible for a Home 
Owners’ Loan Corporation loan. 

This distinction must be carefully noted in re 
spect to repair and rehabilitation loans. If you are 
in distress and can obtain an HOLC mortgage you 
may also be able to secure a rehabilitation loan by 
additional mortgage, if there is sufficient equity in 
the property. If you are not in distress you can 
obtain a similar loan under the National Housing 
Act but only if you can meet the personal credit 
requirements. 

As to mortgage loans, if you cannot quality 
under the HOLC requirements, the National Hous 
ing Act has endeavored to enable you to refinance 
your existing mortgage with one of the new type 
amortized mortgages obtained from some private 
lending agency, and likewise to enable you to 
finance the building of a new home by a similar 


once, 


of 


of 


ers’ 


mortgage, if you can yourself provide an equity of 
20%. 
The recent amendment authorizing rehabilita 


tion loans caused the HOLC to be swamped with 
applications from persons not eligible, and con- 
tinued and clear explanation will now be required 
to prevent the Federal loan plans from becoming 
“confusion worse confounded.” 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact 
of publication, that the subject treated is one which merits 
attention 
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Question of Divorce Jurisdiction Seems to Be Considered One of Great Difficulty and C 
fusion—This Article Is Written in an Attempt to Find a Theory Which Will Clarify 
the Understanding of the Supreme Court Decisions on the Subject and Effect a 


Logical 


Reconciliation — In Rem and in Personam Theories — Strange 


Results of Extension of Doctrine of Early Cases, etc. 





By HAMILTON VREELAND JR. 
Vember of the New York Bar; Associate Professor of Law, Catholic University of America 


Mr. and Mrs. Haddock moved to our town. From 

the outset they were extremely unpopular. They 
built a house of what appeared to be novel design and 
seemed to conduct themselves in strange ways. With 
their nearest neighbors the Athertons, who had moved 
there some time before, they could not get along at all. 
And Mr. and Mrs. Andrews and Mrs. Cheever and 
Mr. Wilson, who had come with the Athertons, were 
almost as hostile. The truth is that they were socially 
ostracized, with their novel house and strange ways, 
and we thought that they would soon be forced to 
move. But they haven't. Perhaps they had no more 
hospitable place to which to go. For instance Mr. and 
Mrs. Ditson, who live in another town and who knew 
the Haddocks before they came, were openly hostile, 
and in fact are so to this day. But in spite of this, the 
Haddocks have stayed here and we have all had to live 
together. Perhaps age has softened all of us or per- 
haps propinquity has enabled each to recognize the 
best qualities in the other, but, whatever the reason, 
the truth is that we no longer fight and wrangle. We 
no longer feel that their house is of such novel design, 
for there are many more like it now, nor do we feel 
that their ways are so strange, for there are many 
others who live the same manner of life. While there 
are some like the Ditsons who live in other towns and 
will not even speak to the Haddocks, those of us here 
first learned to understand them and then to like them. 
In fact, they are coming over for bridge tonight along 
with Mr. and Mrs. Atherton, Mr. and Mrs. Andrews, 
Mrs. Cheever and Mr. Wilson. 


| WAS twenty-eight years ago on April 12th that 


The question of divorce jurisdiction seems to be 
considered one of great difficulty and confusion. While 
the more recent cases as a rule do not go deeply into 
the theory of the matter, not infrequently one sees ar- 
ticles and hears discussions stressing the complexity of 
the problem and ending with a statement to the effect 
that the Supreme Court of the United States should 
declare whether a divorce suit is one in personam or 
in rem. One may perhaps be permitted to wonder 
whether it should do any such thing, whether it feels 
even that it has the right to do any such thing let alone 
the duty. It seems possible that the Supreme Court 
may think it quite beyond its province to so declare, 
which admittedly would be an excellent explanation of 
its inaction in that regard. This article is written in 
an attempt to clarify the understanding of the decisions 
of the Supreme Court on this subject and has for its 
object a reconciliation of the various cases decided by 
that body. It merely seeks to find a theory which will 
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explain the Supreme Court decisions. The cases uss 
are as few as possible and for the most part so wel 
known that citations are superfluous, though they ar: 
inserted as a matter of form. 

The Le Mesurier case (Le Mesurier v. Le M. 
surier, 1895 Appeal Cases 517) is a convenient cas 
with which to start because it so clearly proceeds upor 
the in rem theory and because it is familiar to every 
student of the subject. It holds that domicil “for the 
time being” of the married pair determines the juris 
diction for divorce. 

Three years later the Armytage case (Armytage 7 
Armytage, 1898 Probate Division 178) was decided 
It also is convenient to use for the reason that it pro 
ceeds so exclusively on the in personam theory and is 
also very well known. It holds that residence of th: 
parties with personal service upon the defendant is 
sufficient to support a decree of separation. 

It is very apparent that the doctrine of these cases 
logically extended leads to strange results. Suppose A 
and B are married and living in New Jersey. They 
have three children and own a home. A is a mining 
engineer. He is sent to Nevada to develop mining 
property for the company for which he works. The 
husband and wife talk the matter over and decide to 
put the children in boarding school in order that the 
wife may accompany her husband on the business trip 
The domicil of the couple is New Jersey and neve 
changes. They have no thought of divorce or separa 
tion when they leave New Jersey and there is no ques 
tion of collusion or fraud imputed. They go to Nevada 
and make Reno their headquarters and have been there 
three months when B, the wife, discovers that A, the 
husband, has been guilty of adultery and sues and 
obtains a decree for divorce, the Reno statute for resi 
dence being six weeks. Obviously this decree would 
not receive extra-territorial recognition under the Lé 
Mesurier case logically extended. If in the circum 
stances above described the wife had instead sued for 
separation and had obtained a decree, that decree would 
receive extra-territorial recognition under the doctrine 
of the Armytage case. 

If instead of going to Nevada with her husband, 
B had stayed at home with the children and A had gone 
to Nevada, making his headquarters in Reno, and if 
B had then learned and received competent evidence 
of adultery by A in Reno and had sued in New Jersey 
and obtained a decree on service by publication against 
A still in Nevada, the divorce decree if such had been 
obtained would be entitled to recognition out of the state 
under a logical extension of the doctrine of the Le 
Mesurier case, while the separation decree if such had 
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divorce rendered in a jurisdiction where the plaintiff 1s 
domiciled but the defendant is not and without per- 
sonal service upon or appearance by the defendant 
within the state is not entitled to obligatory extra- 
jurisdictional recognition under the Constitution. The 
case implies or states by way of dictum that if both 
parties had been domiciled in the jurisdiction in which 
the decree was rendered it would have been entitled 
under the Constitution to obligatory recognition out- 
side of the state, or if the plaintiff had been domiciled 
within the jurisdiction in which the decree was ren- 
dered and the defendant had not but had been served 
personally within the jurisdiction or had appeared, the 
decree would have been entitled to obligatory recogni 
tion outside of that state. 

The opinion a the cases of Atherton v. 
Atherton (181 U. 155) and Cheever v. Wilson (9 
Wallace 108) and uae the following preliminary 
conclusions, p. 572: 

“Coming to apply these settled propositions to the case 
before us three things are beyond dispute: a. In view of the 
authority which government possesses over the marriage rela- 
tion, no question can arise on this record concerning the right 
of the State of Connecticut within its borders to give effect 
to the decree of divorce rendered in favor of the husband by 
the courts of Connecticut, he being at the time when the decree 
was rendered domiciled in that State. b. As New York was 
the domicil of the wile and the domicil of matrimony, from 
which the husband fled in disregard of his duty, it clearly results 
from the sixth proposition that the domicil of the wife continued 
in New York. c. As then there can be no question that the 
wife was not constructively present in Connecticut by virtue of 
a matrimonial domicil in that State, and was not there individ- 
ually domiciled and did not appear in the divorce cause, and 
was only constructively served with notice of the pendancy of 
that action, it is apparent that the Connecticut court did not 
acquire jurisdiction over the wife within the fifth and seventh 
propositions ; that is, did not acquire such jurisdiction by virtue 
of the domicil of the wife within the State or as the result of 
personal service upon her within its borders.” 

It will be noticed that the opinion of the court 
speaks of “jurisdiction by virtue of the domicil of the 
wife within the State or as the result of personal serv- 
ice upon her within its borders.” A little later it speaks 
of “the rule limiting the authority of a State to persons 
within its jurisdiction,” 573, and of the situation 
where “there was no jurisdiction, either of the subject 
matter or of the person of the defendant,” 573. 
Still later the opinion uses the language: “It causes 
the full faith and credit clause of the Constitution to 
operate upon decrees of divorce in the respective States 
just as that clause operates upon other rights, that is, 
it compels all the States to recognize and enforce a 
judgment of divorce rendered in other States where 
both parties were subject to the jurisdiction of the State 
in which the decree was rendered ” p. 581. It, 
therefore, becomes apparent that the Supetmne Court is 
at least considering and discussing jurisdiction both 
in personam and in rem with regard to the divorce 
suit; in other words, it is discussing jurisdiction in 
accordance with the principles of common law juris- 
orudence as laid down in Pennoyer v. Neff, 95 U.S 

14. 

Of course, on this basis the Haddock case would 
be sound on principle either on the in rem theory or the 
in personam theory because, if domicil is considered 
as exclusive evidence of the situs of the res and if the 
defendant is domiciled in a state other than that ren- 
dering the decree with no presumption of constructive 
domicil operating against her, the res in its entirety is 
obviously not within the jurisdiction of the court. 
Clearly there is no personal jurisdiction without per- 
sonal service or appearance. The dictum of the case 
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to the effect that if both parties are domiciled within 
the jurisdiction, the decree will be entitled to obligatory 
recognition elsewhere appears entirely sound on the 
in rem theory, and the further dictum of the case, 
which is the decision of Cheever v. Wilson, that where 
the plaintiff is domiciled within the jurisdiction of the 
court renderng the decree but the defendant is not the 
decree will be entitled to extra-territorial recognition 
if the defendant is served personally within the jurisdic- 
tion of the court or appears, also seems entirely sound 
on the in personam theory. The Atherton case very 
apparently is decided upon the in rem theory, holding 
as it does that a divorce decree rendered by a court 
having jurisdiction of the matrimonial domicil of the 
parties, that is, the last place in which they resided 
together, is entitled to obligatory extra-territorial recog- 
nition, regardless of personal service or appearance, 
where the husband remains domiciled and the wife 
deserts. 

The case of Andrews v. Andrews, 188 U. S. 14, 
holding as it does that a defective jurisdiction by rea- 
son of a foreign domicil of both parties cannot be 
cured by the residence of the plaintiff at the forum and 
the appearance of the defendant, seems at first to stand 
for the proposition that the suit for divorce must be 
considered a suit in rem. It would seem that if the 
action were personal in nature the residence of the 
plaintiff with personal service on the defendant would 
be sufficient, that if these are insufficient it cannot be 
in personam and that it therefore must be in rem. 
Frankly, one is driven to this conclusion unless the 
decision can be based upon the ground of fraud against 
the state of domicil, that is, the state of which a party 
is a citizen. 

If the foregoing is true, the above mentioned 
cases begin to smooth out to a considerable degree. 
One may quarrel with the decision in the Haddock 
case or in the Atherton case but one is forced to admit 
that the Supreme Court thought that it was dealing 
with a factual situation in the Haddock case in which 
there was no jurisdiction either in rem or in personam, 
and that it thought that it was dealing in the Atherton 
case with a factual situation in which there was a juris- 
diction in rem. On principle, therefore, the cases are 
entirely reconcilable. As decisions on their facts they 
will be dealt with later. 

Concerning the Andrews case, an examination of 
Cheever v. Wilson will probably he!p us to discover 
the real ground of decision and to fit the case into the 
general scheme. Cheever v. Wilson held that a divorce 
decree is entitled to obligatory extra-territorial recog- 
nition where the plaintiff is domiciled within the juris- 
diction and the defendant is personally served or ap- 
pears although not domiciled there. In this case the 
petition alleged a “bona fide residence”’ by the plaintiff. 
The opinion states, 9 Wallace 123, that the court ren- 
dering the decree “had jurisdiction of the parties and 
the subject matter.” It cites Ditson v. Ditson, 4 R. I. 
87, for the proposition that : 

“The proceeding for a divorce may be instituted where the 
wife has her domicil. The place of the marriage, of the offense, 
and the domicil of the husband are of no consequence.” (9 
Wallace 124.) 

Obviously, the case can no more be supported on the 
in rem theory than Haddock v. Haddock could have 
been expected to hold that there was in that case a real 
jurisdiction in rem. In both cases one-half of the 
matrimonial res was absent from the jurisdiction by 
reason of the fact that the defendant was domiciled 
elsewhere, domicil of both parties being considered the 


exclusive evidence of the situs of the res. It car 
course, be supported on the im personam theory al 
which there is no difficulty except this, that one y 
ders why in this particular type of action domi 
necessary on the part of the plaintiff rather than : 
residence and what it is about the divorce suit w! 
peculiarly requires such a situation in order that th 
in personam jurisdiction may be effective. The answer 
or at least an answer seems to be that domicil of 
plaintiff is required not on any in rem theory or 
theory that the plaintiff has a tenancy by entirety 
this res, but in order to exclude the element of f1 
from divorce cases. 

It is so easy when one has come from an exami 
tion of decisions which have been rendered on an 
rem theory to plunge on into Cheever v. Wilson sti 
intent upon considering domicil solely as exclusive evi 
dence of the situs of the res. Of course, it is that 
But domicil carries many other burdens as well and o1 
of them is its determinative effect upon state citizer 
ship. If in deciding these cases which determine mari 
tal status it becomes wise as a matter of public poli 
to exclude at the outset fraud against a state of whic! 
a plaintiff is a citizen, may it not well be that the court 
is requiring domicil on the part of the plaintiff in tl 
in personam suit rather than residence in order to | 
certain at the outset that no such fraud is going to | 
perpetrated. Of course in the cases of in rem juris 
diction, with domicil considered as exclusive evidenc 
of the situs of the res, there is no difficulty, because th: 
plaintiff must be domiciled for another reason, that is 
for jurisdictional purposes. If, in suits proceeding 
upon either theory, the plaintiff is domiciled within the 
jurisdiction, he is a citizen of that state, and since he is 
a citizen of that state he cannot be a citizen of another 
state and, therefore, in his suit he cannot be working 
a fraud against any other state. This theory, it is sub 
mitted, is not necessary to explain and justify Cheever 
v. Wilson upon jurisdictional grounds. That case seems 
to stand squarely upon the in personam basis. It is 
merely a theory evolved to explain the peculiar require- 
ments of domicil in a plaintiff. But when we come t 
the case of Andrews v. Andrews it may be the sound 
explanation. It seems clear that in that case the fact 
that neither party was domiciled within the jurisdic 
tion of the court was considered as rendering the decre 
one not entitled to obligatory recognition elsewhere bx 
cause of fraud committed against the state of domicil 
The court says, 188 U. S. 14, 37-38: 

“When the principles which we have above demonstrated | 
reason and authority are applied to the question in hand, 
solution is free from difficulty. As the State of Massachusetts 
had exclusive jurisdiction over its citizens concerning the mar 
riage tie and its dissolution. and consequently the authority 
prohibit them from perpetrating a fraud upon the law of thei: 
domicil by temporarily sojourning in another State, and theré 
without acquiring a bona fide domicil, procuring a decree 
divorce, it follows that the South Dakota decree relied up 
was rendered by a court without jurisdiction, and hence the due 
faith and credit clause of the Constitution of the United State 
did not require the enforcement of such decree in the State 
Massachusetts against the public policy of that State as e 
pressed in its statutes. Indeed, this application of the gener: 
principle is not open to dispute, since it has been directly sus 
tained by decisions of this court. Bell v. Bell, 181 U. S. 17 
Streitwolf v. Streitwolf, 181 U. S. 179.” 

That this explanation of the domicil requireme: 
in Andrews v. Andrews and Cheever v. Wilson is n 
entirely fanciful is borne out by the opinion of tl! 
Supreme Court in Haddock v. Haddock. It says 
p. 583: 

“As respects the decisions of this court. We at once tre 
is inapposite, and therefore unnecessary to be here specially r 
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which was acquired in an admiralty suit. All that we 
are concerned with in the divorce suit is whether there 
was a real jurisdiction of any kind not destroyed by 
fraud. If there was, we will decree obligatory recog- 
nition outside of the state in which the judgment was 
rendered and if there was not we will not so decree. 
Such an explanation makes the position of the Su- 
preme Court simple and clear, and it seems sound. It 
obviates all the difficulties in these cases of reconcilia- 
tion and effectively answers the suggestion that the 
Supreme Court should definitely declare whether the 
suit for divorce is a proceeding im rem or in personam 
Only one point remains of any confusion and 
difficulty and it is not a matter of reconciliation. It 
involves the point raised in the dissenting opinion in the 
Haddock case, namely, the question of desertion by 
one of the parties and the necessity for going into the 
merits of the case in order to determine jurisdiction. 
Perhaps it will help to construct the answer to consider 
the Haddock and the Atherton cases as decisions. It 
will be remembered that in the Atherton case the decree 
was held to be entitled to obligatory extra-territorial 
recognition where it was rendered at the matrimonial 
domicil, with the plaintiff still domiciled there, against 
a deserting wife who was not so domiciled and against 
whom personal service was not had or from whom 
personal appearance was not received. In the Haddock 
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case, the decree rendered at the domicil of a deserting 
husband was held to be not entitled to obligatory ex- 
tra-territorial recognition against the wife who was 
still domiciled at the matrimonial domicil and who had 
not appeared or been personally served within the 


jurisdiction. The dissenting opinion of Mr. Justice 
Holmes in the Haddock case apparently takes the posi- 
tion that the cases are undistinguishable and that if 
jurisdiction is going to be made to depend upon the 
facts of desertion it will be necessary to try the case 
on the merits before the jurisdiction can be determined 

This matter has also been one of confusion and 
difficulty in the law of England. Between the years 
1898 and 1926 it seemed clear that in England a wife 
might maintain a separate domicil for the purpose of 
divorce against a deserting husband. The courts ap- 
parently considered this rule, whenever it was not 
placed squarely on grounds of public policy, not as an 
exception to the general rule that the domicil of the 
wife is presumed to follow that of the husband, but 
as the result of a personal estoppel worked against the 
husband because of his wrongdoing. The rule of the 
Le Mesurier case, in which Lord Watson had stated 
in 1895 that “the domicil for the time being of the mar- 
ried pair affords the true test of jurisdiction to dissolve 
their marriage,’’ had been accepted without question, 
and, as late as 1921 was affirmed by the House of Lords 
in Lord Advocate v. Jaffrey, (1921) 1 A.C. 146, with 
Lord Haldane stating that: “Since Le Mesurier v. 
Le Mesurier nothing short of a full juridical domicil 
within its jurisdiction can justify a British court in 
pronouncing a decree of divorce,” p. 152. 

Yet in 1898, three years after the Le Mesurier 
case was decided, Lord Gorell, then Sir Gorell Barnes, 
spoke by way of dictum in the Armytage case of the in- 
stance of desertion by the husband or justified depart- 
ure by the wife and the acquisition by her of a separate 
domicil on the ground that “he cannot be allowed to 
assert for the purposes of the suit that he had ceased 
to be domiciled in this country,” (1898) P.D. 178, 185. 
And the same judge, sitting ten years later as a member 
of the Court of Appeal, stated in Ogden v. Ogden, 
(1908) P.D. 46, that a wife so situated might, con- 
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sistently with principle, be allowed to obtain relief 
the court of her original domicil. In this case the Court 
of Appeal said, p. 78: 

“Without doubt it has now been clearly established that the 
Courts of this country, wherever a marriage has been celebrated, 
recognize a decree of dissolution made by a proper tribunal of 
the country in which the parties are domiciled as universally 
binding and putting an end to the marriage, and it is no real 
exception to this principle that, in cases where a wife has been 
deserted in the country of the domicil by her husband in circum- 
stances entitling her to sue for divorce, it has been held that 
she might sue in the Courts of the country of the domicil not- 
withstanding the fact that the husband has left the country and 
might possibly have done so with the intention of acquiring a 
domicil in another country. The decree in such a case is justi- 
fied, either by considering that the husband cannot be heard to 
say that he has changed his domicil, or, as some have thought, 
that the wife must ex necessitate be entitled to treat the country 
of the previous matrimonial domicil as still being the country 
of her domicil, and to require its Courts to do justice to her, 
because otherwise it would be impossible for a wife so situated 
to obtain a decree, as the respondent might keep changing his 
abode from place to place, asserting that he had abandoned his 
original domicil, and any domicil with which it were sought to 


fix him.” 

And so it seemed clear under these decisions that 
even in England a wife might maintain a separate 
domicil for the purpose of divorce against a deserting 
husband, and that the rule rested either upon grounds 
of public policy or a doctrine of personal estoppel. 
However in 1926 the Judicial Committee of the Privy 
Council handed down a decision in Attorney-General 
for Alberta v. Cook, (1926) A.C. 444, which gave 
cause for wonder as to whether this rule of separate 
domicil was law. And in 1928 the Probate Division 
rendered a decision in H. v. H., (1928) P. 206, which 
caused some to declare that this doctrine had been 
definitely overruled. Such a statement seems too 
strong. The doctrine appears still to be alive, though 
in a somewhat crippled state by reason of the fact that 
these cases unquestionably modified the grounds on 
which it had rested for almost thirty years, and in so 
doing had as a practical matter rendered it almost in- 
operative. The cases are interesting and speak for them- 
selves. 

In the Cook case the questions involved were 
“whether a wife judicially separated from her husband 
may acquire a domicil of choice apart from the hus- 
band, and whether in the Courts of such her domicil 
she may obtain a decree of divorce upon grounds suffi- 
cient under the law there in force, although the hus- 
band is not there domiciled,” p. 447. The court, speak- 
ing through Lord Merrivale, expressly refrained from 
passing on the question “not directly raised upon this 
appeal—namely, whether without express legislative 
sanction, Courts having jurisdiction in divorce may by 
estoppel or like device ensure that one of the spouses 
shall not resort to a jurisdiction other than that in 
which both were domiciled, and invoke its powers, 
on the ground of domicil newly acquired within its 
authority, to change the status of the spouse left resi- 
dent in the original place of domicil. It is not neces- 
sary on this occasion to deal specifically with that ques- 
tion,” pp. 456-457. The Court held that the wife hid 
not acquired a separate domicil, and stated that: “In 
so far as British tribunals are concerned it is a requisite 
of the jurisdiction to dissolve marriage that the de- 
fendant in the suit shall be domiciled within the juris- 
diction,” p. 465. Yet, in spite of the fact that the 
court expressly reserved the question now being con- 
sidered, the wife in this case had obtained a separation 
decree (p. 447), and the trial judge, Walsh, J., had 
“held at the hearing, that if there was jurisdiction in 


the Court to decree a divorce of this marriage it should 
be decreed upon grounds of cruelty, desertion (sic) and 
adultery,” p. 448. 

In the H. v. H. case the domicil of origin of the 
parties was English. They had been married in Eng 
land in 1915. In 1921 a decree of judicial separat 
on the ground of desertion was pronounced at the j 
stance of the wife. In 1928 she sued for divorce o; 
the ground of adultery alleged to have been committed 
in 1927 and 1928. The question presented was 

“whether there is a rule of law governing the jurisd 
tion in divorce whereby as between parties original " 
of English domicil a husband judicially separated fr 
his wife, and alleged to be afterwards guilty of adult 
ery, is disentitled to allege (sic) in proceedings for 
dissolution of marriage that since the decree of judicial 
separation he has become domiciled elsewhere,” 
209-210. 

The court, also speaking through Lord Merrivale, 
examined the above-mentioned dicta of the Armytag 
and Ogden cases and reached the conclusion that “they 
do not purport to lay down a rule of law. They pur 
port rather to state the practice of the Court” (p. 212), 
and “as a substantive proposition of English law th 
alleged rule cannot be sustained,” p. 213. It then con- 
sidered whether “the principle of estoppel is available’ 
(p. 213), and reached the conclusion that: “The sug 
gestion that a respondent should be met by an estoppe 
in limine in the matter of jurisdiction when a petiti 
alleges a state of facts such as is forecasted in Ogden « 
Ogden is a proposal to resort to a legal fiction and : 
an appeal to an estoppel in the true sense,” pp. 213, 214 
After stating that “estoppel is a rule of evi 
dence” and that “the statute which established the 
jurisdiction in divorce directed that the Court should 
proceed upon the rules of evidence in force in the 
courts of common law,” Lord Merrivale declares that: 
“The rule of evidence which produces estoppel oper- 
ates in the trial of issues as to domicil in this Court t 
the same extent as in other proceedings in the Hig! 
Court and not otherwise.” This meant that: “An 
issue of domicil, therefore, is not to be prejudged s 
as to give effect to a presumption of law, but is to be 
duly tried to determine the relevant matters of fact. It 
may even be that the effect in point of fact of a proved 
desire to avoid a jurisdiction may have to be weighed 
together with other relevant facts, as was done wit! 
interesting results by Neville, J. in the Chancery Divi 
sion in a case of Drexel v. Drexel, (1916) 1 Ch. 251 
p. 214. 

It was held that “the respondent's allegation, | 
way of objection to the jurisdiction of the Court, that 
he is domiciled in France must be tried like any other 
issue. Upon the trial the Court will determine whether 
the respondent has taken up his residence in France and 
is in truth resident there with that intention which con 
bined with residence results in a change of domici 
Then, and particularly on the last mentioned topic, t! 
matters which gave rise to the pronouncements 1 
Armytage v. Armytage and Oqden v. Oaden will hav: 
whatever may be their due weight,” pp. 214, 215. 

In the case of Drexel v. Drexel mentioned by th« 
Court in the H. v. H. case, supra, suit was brought t 
enforce a separation agreement by a wife resident 
England against a husband held to be resident and 
domiciled in France, such domicil having been acquire 

“solely for the purpose of obtaining a dissolution of 
the marriage tie,” p. 259. The plaintiff obtained leav: 
“to serve notice of the writ on the defendant in Paris 
where he was then living, on the ground that he was 
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almost impossible task as a practical matter. It is sub- 
mitted that the question could be treated without doing 
violence either to principle or fact by saying that the 
presumption that the domicil of the wife follows that 
of her husband becomes inoperative where the husband 
deserts and that it remains operative when she deserts, 
in other words, by allowing the act of desertion to af- 
fect the presumption as to the wife, not the ability of 
the husband. This explanation has the advantage of 
allowing the rule to opetate upon the fiction as to the 
wife, and not upon the factual or legal ability of the 
husband, with the result that no violence is done to fact 
or principle. On the contrary, such a theory is di- 
rectly in accord with the maxim “in fictione juris 
semper aequitas existat” and with Blackstone's state- 
ment that “no fiction shall extend to work an injury, 
its proper operation being to prevent a mischief or 
remedy an inconvenience which might result from a 
general rule of law.” This would justify a decision 
for divorce by a court at the domicil of the wife, which 
was also the last matrimonial domicil. It would not 
justify jurisdiction in a third state into which she had 
moved, but the cases do not go that far on the im rem 
theory. In fact, when viewed in this light, there would 
seem to be no reason in principle why the act of de- 
sertion might not be considered to work a personal es- 
toppel against the husband as a penalty for his act 
The fallacy of the H. v. H. case in so far as it deals 
with the estoppel theory is that it assumes that it is an 
estoppel in limine whereas in fact it is an estoppel 
worked against a husband only after his desertion has 
been proved either in that trial or in a previous separa 
tion suit between the same parties. 

And this leads to one further question still upon 
the same point: can desertion by a husband or a wife 
ever be a justified desertion? Speaking precisely, it 
seems clear that it cannot be. Desertion is usually de 
fined as a voluntary separation without justification 
Departure might be a justified departure, but desertion, 
strictly speaking, has the meaning of unjustified ab 
sence. This is not a mere quibble over words. On 
the contrary it seems clear that looseness of language 
in this regard definitely adds further confusion to a 
matter already confused 

However, what looks like desertion may actually 
be something else. It may be ejectment through cruelty 
and therefore not even a voluntary departure. It may 
be a voluntary departure for good cause. For instance 
a husband commits adultery, his wife receives know]l- 
edge of it, and immediately a cause of action arises in 
favor of his wife. Continued cohabitation would be 
condonation and would result in the loss of the cause 
of action. The departure of the wife is considered 
justified to preserve her property right in her cause of 
action. It might also be justified on the ground of 
cruelty. In these circumstances, if the justification 
were in favor of the husband the domicil of the wife 
would follow him. If the justification were in favor 
of the wife the presumption that her domicil follows his 
would not apply, and she would be permitted to prove 
her separate domicil. 

The element of desertion is playing a peculiar trick 
here just as domicil played a peculiar trick earlier in 
this analysis. It will be remembered how in Haddock 
v. Haddock and Atherton v. Atherton it stood as a 
doorman at the jurisdictional threshold of the case, and 
how in the cases of Andrews v. Andrews and Cheever 
v. Wilson it had changed its uniform and then appeared 
in the role of detective in the interest of citizenship, in 
tent upon discovering fraud. 

Desertion causes somewhat the same sort of con 
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fusion here. The ground of desertion is a peculiar one 
for the reason that it is not only a ground for divorce 
or separation or both, but it is also, through its effect 
upon residence, an element in the determination of 
domicil. In other words, it may have both a substan- 
tive and adjective effect simultaneously. For desertion 
requires change of residence and when that change 
crosses a jurisdictional boundary and is coupled with 
an operation of mind, it becomes a change of domicil. 
With domicil as exclusive evidence of the situs of the 
res and the in rem theory adopted for a particular case, 
the desertion across a jurisdictional boundary there- 
fore does something to the jurisdiction at the same time 
that it affects the substantive rights of the parties. 

It seems sound on grounds of public policy and on 
principle that the domicil of the wife should not be 
presumed to follow that of the husband where he de- 
parts without justification or where she departs with 
justification, and that in these circumstances she should 
be able to retain the domicil at which they had last 
lived together as husband and wife and sue there for 
divorce on the in rem theory. This rule is open to the 
obvious objection that it may require a court in some 


cases to go into the merits of the case in order to de- 
termine the matter of jurisdiction. However, this diffi- 
culty will only arise in a case which proceeds upon the 
in rem theory with desertion as a ground and where jn 
that desertion the defendant has crossed a jurisdictional 
line. It seems to be an objection which is impossible 
of obviation as long as the act of departure across a 
state boundary not only creates the cause of action but 
is also an element in the determination of domicil which 
in turn is considered as exclusive evidence of the sity 

of the res. 

The situation in this regard may be ground for 
the contention that the several states should declar 
that a divorce suit is henceforth to be regarded as a 
proceeding in personam, with personal service upon or 
appearance by the defendant required, and with domicil 
of the plaintiff at the forum established as evidence of 
the absence of fraud against another state. Such a 
decree would clearly support a judgment of obligatory 
extra-territorial recognition in the Supreme Court 
But, if the foregoing analysis is sound it is not 
ground for the contention that the Supreme Court of 
the United States should so declare. 
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With Recognition of Propriety of Something That Might Be Called Monopoly in Popular 
Parlance, Where There Is Sufficient Justification, There Is Naturally a Closer Scru- 
tiny to Determine the Existence of Such Justification and a Severer Condemna- 
tion Where It Is Absent—Manifestation of This Attitude by the Courts in 
Recent Cases in the Field of Patent Law—Supreme Court’s Insistence 
on Strict Standard of Action by Patentee, etc.* 


By JoHN DICKINSON 
Assistant Secretary of Commerce 


F ALL the branches of the legal profession, 

perhaps none is so specialized, or at least re- 

garded by the rest of the profession as so spe- 
cialized, as is the practice of patent law. The ordinary 
business lawyer, like myself, views with respectful awe 
the strange and erudite incidents of your specialty, 
lying as they do in scientific and technical fields, re- 
mote from our training and experience. Indeed, for a 
non-patent lawyer to venture to address a gathering 
of specialists like yourselves would involve a certain 
element of presumption, if it were not for the fact 
that after all there are aspects of the law and of 
current industrial and economic problems extending 
beyond the technical scope of your immediate specialty 
but which have a bearing upon your work as patent 
lawyers. 

The practice of patent law illustrates, better than 
any other specialty that I can think of, how a specialty 
ramifies out and may often require for its successful 
prosecution contacts with a very much wider range of 
materials and experience than does a less specialized 
type of practice. The patent lawyer may be a technical 


*Address delivered at the annual dinner of the New York Patent 
Law Association, in New York, March 1, 1934 


specialist, but he stands at the meeting point of three 
very broad domains, the domains of law and science 
and economics. In all three of these fields he must 
have more than an elementary knowledge if he is to 
be an effective specialist in his own line of work. No 
mere mechanical expert, or skilled searcher of records 
and forms, can hope today to discharge the duties of 
a patent attorney to his clients. The number of out- 
standing patents is so vast, and our patent decisions by 
the courts have become so voluminous, that if our 
patent law is not to be hopelessly confused and arbi- 
trary, there must be an increasing emphasis on prin- 
ciples rather than on mere precedents, and the ade- 
quate development of principles calls, of course, for 
proper grasp of the fundamentals of law and science. 

For example, no one can make even a cursory in- 
spection of the field of patent litigation without dis- 
covering immediately that it raises issues and involves 
methods of reasoning and proof and decision which 
lie only within the province of the trained lawyer. 
This is true of every stage of patent procedure. A 
patent, if it is worth anything, must be able to stand 
under attack and that means that from the beginning 
it must be shaped to meet the ultimate test of litiga 
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With the recognition of the propriety of some- 
g that might be called monopoly in popular par- 
in cases where sufficient justification exists, there 
iturally and properly a closer scrutiny to determine 
existence of justification and a severer con- 
nnation where justification is absent. This tendency 
*h characterizes enlightened public opinion gener- 
is reflected in the attitude of the courts, and it is 
the manifestations of this attitude in recent cases 


such 


in the field of patent law that I wish to call your atten- 
tion especially this evening. 

During the thirty years preceding 1931, the aver- 
age number of patent cases decided by the Supreme 
Court each year was two. In the year commencing in 
December, 1930 and ending in November, 1931, the 
Supreme Court handed down a series of eleven de- 
cisions involving the validity and infringement of 
patents. Not unless we go back to the period preced- 
ing the establishment of the Circuit Court of Appeals 
to the days when an appeal to the Supreme Court 
was permitted in every patent case, do we find so large 
a number of patent cases decided in a single year. In 
all the eleven cases decided between December, 1930 
and November, 1931, the decision was adverse to the 
patentee. Of the eleven patents involved, nine were 
held void or invalid and two not infringed. It is also 
interesting that if we look back over the decisions of 
the court from the present time, we find that we have 
to go back for a period of five years to the October 
Term of 1929 in order to find a case in which the 
patentee has been successful. Clearly, there is a pro- 
nounced tendency toward strictness in adjudicating 
patents—a tendency to scrutinize the monopolistic 
grant and to prevent its undue enlargement. This will 
appear from a brief glance at some of the cases falling 
within the 1930-1 series of decisions. 

In the first case to which I shall refer, the so- 
called Brogdex case (283 U. S. 1), the Court regis- 
tered its insistence that the subject matter of a patent 
shall fall within the statutory definition of patentable 
subject matter. In that case the question was as to the 
validity of a patent for preparing oranges for ship- 
ment by impregnating the rind with borax to protect 
it against blue mold decay. The patent was held in- 
valid because the process was anticipated and the 
product was not a manufacture in such sense as to 
fall within the field of patentable subject matter. The 
addition of the borax, the court said, failed to produce 
from raw material an article possessing a new or dis- 
tinctive form, quality or property within the meaning 
of manufacture as defined by the Century Dictionary. 
“The added substance only protects the natural article 
against deterioration it remains a fresh orange 
fit only for the same uses as theretofore.” The scope 
of this decision has been glossed by the Circuit Court 
of Appeals for this Circuit in an opinion by Judge 
Swan (Steinfur Patents Co. v. Beyer, Dec. 19, 1932, 
62 F. 2d, 238, 240). There the question was as 
to the validity of a patent for impregnating unbleached 
fur skins with ferrous sulphate, so as to enable the 
skins to be bleached by a particular process. The court 
held the product patent valid and distinguished the 
Brogdex case on the ground that there the impregna- 
tion of the orange rind served only to preserve the 
original article, while here, the impregnation of the 
skins fitted them for a bleaching method which could 
not otherwise be employed and thus by creating a new 
beneficial use, created what was in substance a new 
article. 

In substance, therefore, the decision of the 
Brogdex case would seem to be that where the only 
difference between the article before and after the 
application of the process is its increased ability to 
resist decay or deterioration, there is no new patent- 
able subject matter brought into existence. This is 
the sense in which the decision was understood in Jn re 
Schibsted before the Court of Customs and Patent 
Appeals (49 Fed. 2nd, 823). That case involved a 
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rejection by the Patent Office of certain article-claims 
for a milk powder so packed in a container as to 
exclude more of the adhered oxygen than it was possi- 
ble to exclude by prior methods of packing. The 
court held that the article claims were properly denied 
because the only difference between the appellants’ 
article and articles long known to the art consisted in 
the degree of absence of oxygen, and hence in the 
greater length of time that would elapse before the 
article would become rancid and inedible. 

Returning to the series of Supreme Court de- 
cisions during the 1930 Term, the greater number of 
these, seven out of the eleven, held the patents void 
for want of invention over the prior art. In these 
cases the court has evidenced an intention to insist on 
some substantial addition to known processes and on 
something more than the mere application of me- 
chanics to carry out those processes. This is perhaps 
best illustrated by the so-called Second Dry Ice Case 
(Carbice Co. v. American Patents Development Co. 
283 U. S. 420). There the alleged invention consisted 
in wrapping a cake of solid carbon dioxide in paper 
and completely surrounding it with the material to be 
refrigerated, namely, ice cream. The court held that 
the refrigerant action of carbon dioxide and the fact 
that this action would be prolonged if the solid carbon 
dioxide was wrapped in paper had long been known, 
while the structural device of surrounding the re- 
frigerant by the article to be refrigerated had been 
previously shown in other patents. The fact that in 
these prior art structures the refrigerant was only par- 
tially surrounded by the refrigerated materials, and not 
completely surrounded, as in the invention under con- 
sideration, was held to be immaterial, since due only 
to the different nature of the refrigerating materials in 
the two cases—ice in the one, carbon dioxide in the 
other. 

Another case in which the Supreme Court held a 
patent invalid as involving only the application of me- 
chanics to the prior art was the so-called Saranac case 
(282 U. S. 704) in which a claim for a box-making 
machine was held invalid over a prior patent to the 
same inventor for a box “blank.” The court held that 
the machine patent involved only the application of 
mechanical skill to devise suitable mechanical means 
for the manufacture of the article disclosed by the 
earlier patent. In the closing paragraph of the opinion 
of the court, Mr. Justice Stone declared that the ques- 
tion presented was the attempted extension of a mon- 
opoly which had expired by resorting to a patent which 
did not involve invention. 

A further field in which the Supreme Court has 
insisted on a strict standard of action by the patentee 
has been in connection with the subject of disclaimers. 
Since 1837, when the first disclaimer statute was en- 
acted, there has been an obligation upon the patentee 
who has an invalid claim in his patent to remove it by 
a disclaimer within a reasonable time after he becomes 
aware of the invalidity at the risk of otherwise invali- 
dating his entire patent. In the Ensten case, decided 
February 2, 1931 (282 U. S. 445), the Supreme Court 
held that where a district court had found one of the 
claims of a patent invalid in an interlocutory decree, 
and the patentee did not appeal, it was his duty to dis- 
claim at once, and that not having done so he was 
guilty of the unreasonable delay which, under the stat- 
ute, invalidated his entire patent. The court said that 
otherwise by the assertion of an apparent monopoly, 
the patentee might defer others from legitimate action, 


and thus seriously prejudice the public. The Enste, 
case has resulted in a series of decisions in the lowe; 
courts which have progressively increased the strictness 
of the obligation to disclaim. Thus the Radio Con- 
denser case (65 F. 2d, 458) held that when a pat- 
entee loses a Patent Office interference case, he is 
obliged to disclaim the lost claims if he does not ap- 
peal. And a recent case, decided in the Ninth Circuit 
only a few weeks ago, held that where the patentee 
waited fourteen months after a Master had filed 

report holcing a claim invalid, before disclaiming, and 
no exception having been taken to the Master’s hold- 
ing, the entire patent became invalid. It is interesting 
that in the three years since the Ensten case, three 
patents have been held invalid for unreasonable delay 
under the disclaimer statute, as against only two such 
holdings during the entire ninety-five years between 
the passage of the statute and the Ensten decision 

Not merely have the courts thus increased their 
strictness as to the time when a disclaimer must be 
filed, but also as to the kind of disclaimers permissible 
Where a disclaimer takes the form not of a cancella- 
tion of the whole claim from the patent, but of an 
amendment, adding a limitation to the claim, a number 
of recent decisions indicate on the part of the court 
an intention to scrutinize very strictly disclaimers of 
this type and to strike down disclaimers satisfying the 
more uncritical requirements of the earlier decisions 
(Freuhauf Trailer Co. v. Highway Trailer Co. 54 F 
2d. 691, 67 F. 2d. 558; Grasseili Chemical Co. v. Na 
tional Aniline Co. 26 F. 2d. 305). 

The issues of public policy involved in the law 
on the subject of disclaimers are analogous to those 
raised by the question of intervening rights arising 
before a reissued patent. Here the Supreme Court has 
not spoken with finality, but there have been interest- 
ing decisions in the lower courts, tending again in the 
direction of narrowing the position of the patentee. Thus 


tiff had obtained a patent for a certain type of brick- 
making machinery. After it had been granted, the 
defendant built and operated two machines which did 
not infringe. Subsequently the plaintiff obtained a 
reissue with broadened claims which the defendant's 
machine did infringe. The Court of Appeals re- 


could not be held liable as an infringer. This would 
seem to be the first square ruling that an intervener 
does not infringe the reissued patent. There are im- 
portant questions left outstanding, as for example: 
does the intervener merely acquire a personal license 
under the reissued patent, or is the general validity 
of the reissue in any way brought into question? What 
is the critical date before which the intervening act 
must be committed, the date when the reissued patent 
was applied for, or the date when it was granted? If 
the intervening act gives rise only to an imputed per- 
sonal license in the intervener, is he free to enlarg 
his business, or is he confined to the scope of it de- 
veloped before the reissue? 

The question of monopoly involved in all patent 
law is emphasized in the field where patent law com« 
in contact with so-called anti-trust law—that is to sa) 
where contracts or agreements by patentees in conne: 
tion with the sale of patented articles, or with licens« 
to use their patents, have been challenged as in r 
straint of trade. In the field of resale price maint 
nance, where the courts have taken the general positior 
that an attempt of the seller to control by contract th: 
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le the la 5 General Electric Co. 272 
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was, howeve pressly changed by statute in 
n 3 of the ¢ ton Act, which makes tying 
valid ction with the sale of patented 
itented good rhe principle underlying the 
is that the monopoly granted by the patent 
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From the star nt of the larger economic issues 
which the economic statesmanship of the coun- 
now wrestling as a result of the depression, the 
important class of patent cases arising under the 
trust laws are those which deal with so-called 
nt pools. The patent pool is a device to eliminate 
P te and provide for the wider use of patented in- 
ons through cross-licensing agreements, whereby 
exclusive reciprocal licenses are granted to each 
the members interchanging patent rights, thus 
king possible the use of a number of patents in 
bination and eliminating the necessity of mutual 
ljustment through the costly medium of infringement 
ition. Wher ted to these economically sound 
socially beneficial purposes, the patent pool has 
held legal by the Supreme Court in the well- 
wn Gasoline king case (Standard Ou Co. v. 
S. 283 U. S In that case the primary de- 
lants owned peting patented processes for 
ufacturing oil Interferences developed in the 
nt Office and widespread litigation threatened in 
industry Ff effort to settle amicably their 
fferences, the companies entered into an agreement 
reby each, in licensing under its own patents, ac- 
red the right extend to its licensee immunity 
| 1 claims of infringement of patents controlled by 
others. A schedule of royalties was provided and 
agreement was made for the apportionment of 
se among the primary defendants. The gov- 
nent contended that the agreement was bad in 
elf because ig to the defendants the power to 
intain existing royalties The position of the 
vernment was sustained by the lower court, which 
ld the agreement in restraint of trade, but was 
ersed on appeal to the Supreme Court on the 
und that the decisive question was whether or not 
greement | tually been used to fix prices, or 
se an unreas le restraint upon competition and 
lat in fact the evidence disclosed that it had not been 
employed 
The Gasol Cracking Case discloses the princi- 
s which define the legitimate use of patent pools 











and cross-licensing agreements. The present line be- 
tween the legitimate and illegitimate is marked out by 
comparing that decision with the consent decree 
entered a year or so ago in the Radio case. There 
the original agreement had deprived each of the par- 
ticipating companies of the right to license its patents 
for use in the fields alloted to the other companies. 
Under the agreements entered into as a result of and 
in conformity with the consent decree, each company 
has the right to operate under its own patents and 
likewise the full right to grant licenses under those 
patents in specified fields. A greater measure of com- 
petition is thus restored and the arrangement brought 
more closely into conformity with the scheme approved 
in the Gasoline Cracking case. 

The country is at present undergoing a far-reach- 
ing evolutionary process in its attitude toward compe- 
tion and the organization of industry. Through the 
National Recovery Administration, the Government is 
engaged in sanctioning, after proper inspection and 
supervision, co-operative efforts by every line of in- 
dustry to deal by appropriate regulations with some 
of the problems of friction and maladjustment and 
waste from which they have long been suffering. This 
attempt at the self-regulation of industry by the co- 
operative action of its members offers a happy com- 
promise between competitive anarchy, mixed with 
selfish monopoly on the one hand, and on the other, 
a degree of governmental supervision and interference 
in industrial matters which would break down of its 
own weight because of the tremendous administrative 
machinery that would be required. As we come to 
recognize under the impact of modern conditions that 
inevitably more and more regulation of industrial 
activity will be required if our industrial structure is 
not to break down, we must also recognize that the 
great bulk of that regulation is simply beyond the 
power of government itself to administer directly and 
that the only solution is a wide measure of self-regula- 
tion under proper government control. 

The matter of the self-regulation of industry is 
of interest to patent lawyers primarily in connection 
with the provisions of codes which undertake to pro- 
hibit as an unfair competitive practice design piracy, 
the limitation of trade-marks or trade names and the 
like. It can hardly be doubtful that with provisions 
of this kind inserted in the codes and with a machinery 
established in each industry to deal with cases arising 
under them, there will be much greater likelihood of 
the protection of the rights involved than is possible 
through occasional litigation in the courts. There is 
a great field of opportunity open to lawyers who spe- 
cialize in these matters through participating in the 
setting up of adequate machinery under the codes and 
through guiding the administration of that machinery 
toward sound and lawyer-like decisions. This task of 
building up a new law merchant of trade practice 
through machinery for the first time adequate to the 
task opens up a fascinating opportunity for construc- 
tive service. Of course during the formative period, 
difficulties of many kinds will arise. No doubt diver- 
gent results may be reached in different industries for 
which sooner or later some method of providing a 
uniform solution through appeal to the courts or other- 
wise will have to be devised. Meanwhile, no one is 


deprived of his right to resort to the forum of the 
ordinary courts if he desires to use it. 

The provision under the codes of new machinery 
for the protection of rights of industrial property, like 
designs and trademarks, is bound, I believe, to empha- 
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size those rights and their value and importance. That 
has always been the history of such developments in 
the past. The formal legal rights which we enjoy 
today, and the formal legal institutions to which we 
resort for protection, had their origin and first be- 
ginnings in informal institutions of adjustment and 
arbitration. In the transition from the informal and 
extra-legal to the formal and the legal lie the task and 
the opportunity of the constructive lawyer. In the 
field of practice before, and in connection with, the 
industrial tribunals which are set up under the codes 


lies the great opportunity for the moment of the com- 
mercial lawyer and no less of the lawyer who is in- 
terested in the development of the law of intangible 
personal property rights. For that task he needs more 
than ever a broad acquaintance with the economic 
problems of our times, and upon his ability to grasp 
those problems will depend in large measure the suc- 
cess or failure of our great attempt to maintain ou 
modern industrial system based on invention, and the 
standard of living which, if maintained, it is capable 
of providing for our people. 


Review of Recent Supreme Court Decisions 


(Continued from page 558) 


Evidence—Competency of Wife to Testify in 
Behalf of Husband in Criminal Case 

In a criminal case in the federal courts the defendant’s 
wife is competent to testify in his behalf. 

Funk v. United States, Adv. Op. 231; Sup. Ct. 
Rep. Vol. 54, p. 212. 

The opinion in this case, delivered by Mr. Justice 
SUTHERLAND, dealt with the competency of the wife 
of a defendant, on trial in a criminal case in a federal 
court, to testify in his behalf. The wife's competency 
to testify against her husband in such a case was not 
involved. Two trials were had, and in both the trial 
court excluded the wife’s testimony on the ground of 
her incompetency to testify in behalf of her husband. 
The Circuit Court of Appeals sustained the ruling; but 
on certiorari it was reversed by the Supreme Court, 
two of the Justices dissenting. 

Both the petitioner and the Government relied 
upon prior decisions of the Court, which were reviewed 
in the opinion. The conclusions reached from a review 
of certain of these cases were: (1) that under the 
earlier cases the view was taken that the question was 
controlled by the common law as it existed in the thir- 
teen original States in 1789 or as it existed at the time 
of admission of the particular state where the trial was 
had unless Congress had otherwise provided; (2) that 
under later cases the view was adopted that the federal 
courts were competent to declare and make operative 
modifications in the rules of the old common law re- 
sulting from changed conditions. 

With these conclusions in mind, Mr. Justice 
SUTHERLAND discussed the reasons which indicate that 
the disqualification of a wife to testify in behalf of her 
husband should no longer be enforced. With reference 
to this he said: 

The rules of the common law which disqualified as wit- 
nesses persons having an interest long since in the main 
have been abolished both in England and in this country; 
and what was once regarded as a sufficient ground for ex- 
cluding the testimony of such persons altogether has come 
to be uniformly and more sensibly regarded as affecting 
the credit of the witness only. Whatever was the danger 
that an interested witness would not speak the truth—and 
the danger never was as great as claimed—its effect has 
been minimized almost to the vanishing point by the test of 
cross-examination, the increased intelligence of jurors, 
and perhaps other circumstances. The modern rule which 
has removed the disqualification from persons accused of 
crime gradually came into force after the middle of the 
last century, and is today universally accepted. The ex- 
clusion of the husband or wife is said by this court to be 
based upon his or her interest in the event. And 


whether by this is meant a practical interest in the result of 
the prosecution or merely a sentimental interest because 
of the marital relationship, makes little difference. In either 
case, a refusal to permit the wife upon the ground of inter- 
est to testify in behalf of her husband, while permitting him 
who has the greater interest, to testify for himself, presents 
a manifest incongruity. 

Nor can the exclusion of the wife's testimony, in the 
face of the broad and liberal extension of the rules in re- 
spect of the competency of witnesses generally, be any 
longer justified, if it ever was justified, on any ground of 
public policy. It has been said that to admit such testi 
mony is against public policy because it would endanger the 
harmony and confidence of marital relations, and, more- 
over, would subject the witness to the temptation to commit 
perjury. Modern legislation, in making either spouse com 
petent to testify in behalf of the other in criminal cases 
has definitely rejected these notions, and in the light of such 
legislation and of modern thought they seem to be altogether 
fanciful. The public policy of one generation may not 
under changed conditions, be the public policy of an 
other. . . 

The fundamental basis upon which all rules of evi 
dence must rest—if they are to rest upon reason—is their 
adaptation to the successful development of the truth. And 
since experience is of all teachers the most dependable, and 
since experience also is a continuous process, it follows 
that a rule of evidence at the time thought necessary to 
the ascertainment of truth should yield to the experience of 
a succeeding generation whenever that experience has 
clearly demonstrated the fallacy or unwisdom of the old 
rule. 

It may be said that the court should continue to enforce 
the old rule, however contrary to modern experience and 
thourht, and however opposed, in principle, to the general 
current of legislation and of judicial opinion, it may have 
become, leaving to Congress the responsibility of changing 
it. Of course, Congress has that power; but if Congress 
fail to act, as it has failed in respect to the matter now 
under review, and the court be called upon to decide the 
question, is it not the duty of the court, if it possesses the 
power, to decide it in accordance with present day stand 
ards of wisdom and justice rather than in accordance with 
some outworn and antiquated rule of the past? That this 
court has the power to do so is necessarily implicit in the 
opinions delivered in deciding the Benson and Rosen cases. 
And that implication, we think, rests upon substantial 
ground. The rule of the common law which denies the 
competency of one spouse to testify in behalf of the other 
in a criminal prosecution has not been modified by congres- 
sional legislation; nor has Congress directed the federal 
courts to follow state law upon that subject, as it has 
in respect of some other subjects. That this court and 
the other federal courts, in this situation and by right of 
their own powers, may decline to enforce the ancient rule 
of the common law under conditions as they now exist we 
think is not fairly open to doubt 


After quoting language from the opinion in Hur- 
tado v. California, 110 U. S.. 516, 530, commenting on 
the capacity for growth and adaptation which is the 
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enary Celebration at Green Bay One of the Striking Entertainment Features 


Members 


of the 


American Bar Association 


Attending the Annual Meet- 


ing at Milwaukee—Successive Episodes in Pageant Present State’s Rich Historical 
Background under Three Flags 
By Perry C. HILL, Jr. 

Staff Writer for Milwaukee Sentinel 

S this issue he JOURNAL goes to press mem- Door county, incidentally, accounts for most of 
A bers of the Association already are making the nation’s cherries, and the juiciest. 

plans and } rations for attending the con- In August, 1634, a young Frenchman, sent 
ion at Milwaukee Aug. 28-31 and for partaking westward from Quebec to see what he might find 
lentally of Wisconsin’s famed hospitality. to the glory of France and the Catholic church, set 
Wisconsin is a proud state. She is proud of her foot in Wisconsin, at Green Bay, the first white 
ural beauties ud of ry efficient municipali- man to enter the state. It is that famous event 
¢ ho ct law and 3 lministration of jus- which the Tercentenary celebration commemorates 
She is 1€ “Wit isconsin Idea” which It was to partake in the celebration that Presi 
s her the | ong states in liberal legisla- dent Roosevelt stopped at Green Bay on Aug. 9. 
en route across the continent back to Washington. 
Particular es she glory in her three hun- Because of the intricate and delicate political situa- 


siness 


nt 


her 


- t] 


ne 


learned 


1 


wil 


at 


the 


bile trip t 
tion 


manage 


se 


delv 


( 


e 


nent, to wit! 
into the 


est, on Satt 
City” of 
x river, 
itself, 
wuuthward, 


the | 


as 


is history 


excit 


ot Green 
wh 
an 


slicing 


under the French, 


n flags. A spectacular pageant, 

s,”’ is a feature of the summer- 
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iukee, where Wisconsin history 
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peechmaking, and organizational 
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tion, his tribute to Wisconsin's history was partially 
overshadowed because the citizenry listened sv 
anxiously for a political dictum. 

After the hectic, crowded days of the conven- 
tion in Milwaukee the nation’s assembled barristers 
will have more leisure than did the president to 
relax and to enjoy the beauties of Green Bay and 
its colorful pageant. 

Successive episodes in the pageant show Nico- 
let receiving instructions for his mission at Quebec, 
then his epochal arrival on Wisconsin shores. A\l- 
ready equipped with the idea he might find a west 
ward passage to Cathay, the young adventurer was 
convinced he had found it when he espied the Win- 
nebago Indians. 

“When in China do as the Chinese do,” said 
Nicolet to himself. He therefore donned the robes 


of a Chinese mandarin, and, although the custom 
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was not yet established in China, he approached 
the wondering Indians, supposed Orientals, firing 
his pistols into the air to enhance the majesty of 
the occasion. 

In spite of the unpropitious opening Nicolet 
managed to procure some Winnebago signatures 
to a ready-made treaty and proceeded to unfurl the 
French fleur-de-lis. Other episodes unfold the mili- 
tary and religious infiltration of Wisconsin by the 
French, until the Peace of Paris in 1763 raised the 
British flag over all the American dominions of 
France. 

The British occupation brought traders in 
swarms, who profited greatly in the fur trade. After 
1812 the little Green Bay settlement, still French 
at heart, was left without protection by the British 
withdrawal. An American fort was established, 
under the command of Col. Zachary Taylor, who 
unfurled the Stars and Stripes. 

The scene shifts to Milwaukee, still the primi- 
tive home of the Potawatomi Indians. Proudly, 
however, they fly the American flag. Along comes 
a gay, young Canadian named Solomon Juneau, 
who marries the daughter of a French trader and 
settles down near the mouth of the Milwaukee 
river. 

Today convention delegates will find the name 
of Juneau, the Founder, at every turn. A _ heroic 
statue stands on the bluff above the lake. With 
his back to the blue waters Solomon Juneau gazes 
grimly, majestically over the great city which grew 
from his little cottage. 

Juneau became the first mayor of Milwaukee, 
his village being confined to the east shore of the 
Milwaukee river, which flows parallel to the lake 
shore, cleaving the heart of the modern city. An- 
other thriving community grew up on the west side 
of the river, headed by Byron Kilbourn, who ranks 
second to Juneau as a Founder. 

Though the two mayors were close personal 
friends, a bitter rivalry flourished between the two 
communities. To such lengths was the feeling car- 
ried that streets were deliberately laid out on oppo- 
site sides of the river so that they did not coincide. 
The visitor today will observe that many of the 
bridges are askew, that other streets have no corre- 
spondents across the river. 

The pageant shifts to southwestern Wisconsin, 
where mining flourished in the early days. Because 
of the intense cold the miners in winter forsake 
their tents and dig holes in the rocks, where they 
were said to live like badgers. Hence Wisconsin, 
though containing few badgers, is the Badger State. 

In 1835 the region became Wisconsin Territory. 
Oddly, during the formative stage of the territory, 
most of Wisconsin for a few months was technically 
part of Wayne county, Michigan, which contains 
Detroit. After 13 years as a territory, Wisconsin 
acquired sufficient population to take her place as 
the thirtieth state. 

The State of Wisconsin, as the pageant por- 
trays, became a lodestone for the peoples of the 
world. Particularly came the Norwegians to settle 
the rich pasture lands which make Wisconsin the 
leading dairy state. In Milwaukee, as is well- 
known, were concentrated the Germans, solid, sub- 
stantial people, with integrity and vision. 


The German love of living—love of homes, loy 
of music, love of good beer—is so pronounced 
characteristic of the city that it will immediate! 
impress the convention visitor. The pleasant homes 
of Milwaukeeans fill the entire county, and t! 
“City” is famed for the delightful, wholesome 
mosphere of its beer gardens and restaurants. 

Green Bay’s Tercentenary pageant will delight 
fully introduce the convention delegates who mak 
the trip to the rich historical background of pres 
ent-day Milwaukee and the state of which it is tl 
hub and heart. 


Modernize Your Advertising 


By Vere Rapir Norton, of the Los Angeles Bar 


(From Los Angeles Bar Bulletin) 


AVING been approached by one purporting to rep 
resent one of our newspapers with the statement 
that “we want to interest you in our plan for advertis 
ing for lawyers,” I have been impelled to draft a sam 
ple advertisement to indicate the possibilities. Her 
it is: 
“We aim to please, and our aim is good.’ 
GETTUM, GOBBLE & TAKUM, INC 
ATTORNEYS AND COUNSELLORS AT LAW 
PROCTORS IN ADMIRALTY 
Entire Ninth Floor of the Hoakum Bldg 
No Member of this Firm has been 
Dead for More than Twenty Years 
All members of this firm have been candidates for Judicia 
Office 
We have on file over 750 letters of recommendation to th 
Governor 
We contribute to ALL campaign funds! 
Today's Business Leader: 


WILLS DRAWN FREE! 
On our special vellum finished, gold-edged pape: 
Have your Will look like something! 
(We follow Trust Company forms) 
Come in and talk over your affairs with us. 
You may have a cause of action against somebudy 
AND DON’T KNOW IT! 
Are you troubled or unhappy in your home’ 
Call on us. 
Tea served in our luxurious lounge every afternoon 
3 to 5 
ALL WELCOME! 
Charming Receptionist! 
Our operators keep constantly in touch with all Jury Panels 
Correspondents furnished in all cities, 
Our Fees are Based On Your Income 
50% DISCOUNT for CASH! 
Let us have your name in our files for our novel Christmas 
greetings. 
Member N. S. A. 
All of our advertising conforms to the ethics 
of the members of all leading associations 
LISTEN IN! 
Hear our Mr. Plunder over Radio Station BLAW—Every 
Tuesday at 7:15 p. m. 
Assisted by the Office Quartette! 
Rest rooms for the convenience of our patrons 
“We'll be suin’ you!” 
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letermined to take more active part in 
pI iring constructive legislation in 
ld of law. A committee was ap- 
revise the state system of 
administration, and another 
mittee was appointed to procure an 
ling act the legislature to 
the State Supreme Court, assisted 
Association, 


Alabama 





probate 


from 

the Bar to set up a new 

system of equity procedure in all the 

of the State, and to retain au- 

thority over the new system as a system 

of rules. 

two plans are successfully 

through the Legislature of 1935, 

jar Association will have ground 
proud of its accomplishments 

annual the Mobile 

ng was delivered by United States 

Hugo L. Black on the “Ten- 

»f Modern Federal Legislation,” 

vas an excellent elucidation 

on of the objectives sought to 

plished 

he address of 

\ssociation, A. Oberdorfer, 

a strong appeal for continuation of 

constitutional government, and the per- 

petuation ol 


If these 


address at 


and 


the President of the 


Leo was 


our heretofore 
onstitutional principles, 
he Association adopted a resolution 
favoring adherence by the United States 
to the World Court. 
Committee 
minal 


recognized 


Alabama State Bar Association Moves to 
Take More Active Part in Procuring 
Constructive Legislation in Legal ( 
Field—President Appeals for 
Maintenance of Consti- 
tutional Principles 


made on 
Enforcement,” 
“Unauthorized 
“The Selection 


were 

and Its 

Education,” 
Law,” and 


reports 
Law 
egal 
“tice of 
Judges.” 
Francis J. Inge, of the Mobile Bar, 
vas elected President for the ensuing 
year, and W. B. Harrison was reelected 
Secretary by the Commissioners. 

The visiting members of the Bar were 

lightiully entertained by the Mobile 
Bar Association and its members. 


W. B. Harrison, Secretary. 
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Large Attendance and Enthusiasm Mark 
Annual Meeting of Iowa State Bar 
Association—lIowa Law Review 
Made State Bar Journal— 
President Evans Speaks 

The Iowa State Bar Association held 
rtieth annual meeting at Waterloo, 
Iowa, on June 21st and 22nd. In at- 
tendance at the meeting were approxi- 
mately 550 lowa lawyers. 


of regu 
pplicants to 

matter of 
m or 
many its fe 


law, and 
ng proceedings for suspensi 
ent. But it is natural for 
ssful func- 

por lines of work 
igh. Hence th of interest 
has been observed in other lines The meeting was featured by the in- 
rk by the Bar sociation in troduction of section groups similar to 
uma, the plan of the annual meeting of the 
Mobile American Bar Association. Two of the 


to feel 


In those impor 


Association 


sections discussed subjects on the na- 
tional bar program of the American Bar 
Association. These subjects were “Un- 
authorized Practice of the Law” and 
“Criminal Law and Its Enforcement.” 
Another section dealt with the subject 
of “Procedure, Pleadings, Evidence, 
and Remedies,” and a fourth section 
consisted of members of the bar ad- 
mitted to the practice in the last six 
years, 
Another 
debate between 


interesting feature was the 
Thomas J. Bray and 
George F. Heindel on the subject, 
“Resolved: That the Agricultural Ad 
justment Act and the National Indus- 
trial Recovery Act Illegally Encroach 
Upon the Reserved Powers of the Sev- 
eral States.” The concluding part of 
the program was an address by Presi- 
dent Earle W. Evans of the American 
Bar Association on the subject, “The 
National Bar Program.” 


Hon. 
Iowa State Bar Association 


Tuomas J. GuTHrRie 


President, 


Among the important actions taken 
at the Association meeting were: (1) 
The establishment of the Iowa Law 
Review as the State Bar Journal. This 
review has been published for nineteen 
years by the State University of lowa 
and will now go to every member of 
the Iowa State Bar Association and 
will contain twenty pages of additional 
material relating to State Bar Associa- 
tion primarily. (2) A Special Commit- 
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tee was organized to coordinate the 
work of the State Bar Association in 
mutual problems with the work of the 
American Bar Association. (3) The 
section meetings will be continued into 
the program of the coming year. 
Much enthusiasm was shown for the 
work and activity of the Iowa State 
Bar Association. There was a much 
larger attendance than usual and an ap- 
parent general realization of the need 
of cooperative efforts on the part of 
the members of the bar in dealing with 
our common professional problems. The 
meeting was one of the more successful 
ones of recent years and should resu!t 
in enlarging both the membership and 
the activities of the State Association. 
The meeting next year will be held 
June 20 and 21 at Cedar Rapids, lowa. 
Mason Lapp, Secretary. 
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Ohio Bar Association Recommends 
Abolition of Office of Justice of the 
Peace and Other Judicial Changes 
—Two Addresses Deal with 
Constitutionality of National 
Recovery Act—Largest 
Attendance in Recent 
Years 

Approximately 800 members attended 
the 55th Annual Meeting of the Ohio 
State Bar Association at Cedar Point, 
Ohio, July 12-15. This was the largest 
attendance in recent years. 

President A. R. Johnson of Ironton, 
in his annual address, paid high tribute 
to the eminent lawyers who made the 
Ohio Bar one of the great Bars of the 
United States. He advocated a militant 
bar, alert to its responsibilities and duty 
to the court and public. 

The report of the Committee on Judi- 
cial Administration and Legal Reform, 
under the Chairmanship of W. J. Ste- 
venson of Cleveland, and with Henry G. 
Binns of Columbus as Chairman of a 
sub-committee, recommended the aboli- 
tion of the office of justice of peace 
and increase of .the jurisdiction of the 
Common Pleas Court; creation of a 
division of conciliation, arbitration and 
small claims and minor offenses; and 
the appointment of commissioners to 
act as conciliators. The proposal also 
deprived mayors’ courts of civil juris- 
diction. The meeting approved those 
proposals, but a recommendation to pro- 
vide waiver of trial by jury unless de- 
manded and to require a deposit for 
jury fees was not approved by the 
meeting. 

The meeting reversed former action 
of the Association in fostering a move- 
ment to inform the lawyers and the 
electors of the qualifications of candi- 


Georce W. SPOONER 
President, Ohio Bar Association 
(Photo by Bachrach.) 


dates for judges of the Ohio Supreme 
Court. 

The report of Chairman A, G. Fuller 
of Findlay, for the Probate Law Com- 
mittee, which was adopted, recom- 
mended that Ohio laws be amended to 
require probate judges to be lawyers 
or to have previously served in that 
office immediately prior to election. The 
Probate Law Committee report also 
recommended that trust companies be 
required to give bond when acting as 
fiduciaries and that wills of residents 
of foreign jurisdictions be admitted to 
original probate in Ohio if in con- 
formity with the laws of Ohio. 

Frank X. Schaut of Cleveland, Chair- 
man of the State Bar Legislation Com- 
mittee and of a Special Advisory Com- 
mittee on Public Utility Laws, and Vice 
Chairman Howell Wright of Cleveland. 
submitted a report recommending : 

(1) A utilities commission of three, 
appointed by the Governor and approved 
by the Senate, for 12 year terms, at 
$12,000 a year, one member to be a 
lawyer, another an engineer and a third 
either a Certified Public Accountant or 
an experienced business executive 
Commissioners are to be_ prohibited 
from becoming candidates for public 
office during incumbency or within two 
years after terms expire. 

(2) Increasing technical and engi- 
neering staff with adequate compensa- 
tion, civil service protection or other 
merit plan of selection. 

(3) Authorizing a research depart- 
ment to gather current and reliable in- 
formation relative to business manage- 
ment, engineering, etc. 

(4) Making the Commission sep 
arate and independent branch of state 
government free from entangling polit 


ical alliance with other state 

ments. 

(5) Continuing the Attorney Genera 
as chief legal adviser of the ( 
sion, serving only as counsel { 
commission and not also as cou 
the people. 

(6) Increasing assessments 
utilities for the support of the « 
sion, assessments to be made 
both municipally and privately 
utilities, and funds to be availab! 
to commission. The Special Advisor 
Committee all concurred, excepting 
member, agreeing that publicly 
utilities should be placed unde 
jurisdiction and control of th 
mission. 

(7) Permitting commissioners to 
termine salaries of its personnel 
commissioners. 

(8) Permitting appeal from rat 
dinances in the home-rule cities. Pub 
licly owned utilities to be taxed an 
greater authority given in assessing vi 
lages and cities not under home ruk 
in making valuations and appraisals 

(9) Extending commission’s jurisdi: 
tion over municipally owned utilities t 
establish uniform classification of ae. 
counts, require annual reports, examina- 
tion and audit of books, records, etc 
require certificates of convenience and 
necessity to establish municipally owned 
plants and other utilities or for exter 
sion of their services. 

(10) Regulating inter-city utilities by 
the state commission rather than mv- 
nicipalities. 

It was recommended that the commis 
sion be given power to subpoena anyone 
whose opinions, criticisms or advice 
would be helpful to the commission and 
that the commission develop its rules 
and regulations of practice and pro 
cedure. 

The Special Advisory Committee rec 
ommended that the doctrine of admin- 
istrative finality be adopted as much as 
possible without infringing  constitu- 
tional principles. 

The report favored permitting the 
commission to fix temporary rates pend 
ing final decision by the commission 
and pending appeal. 

The Special Committee recommende 
defining more clearly the powers of th 
commission over so-called holding c 
panies with offices outside of Ohio by 
requiring reports which would fully dis 
close intercompany relations and trans- 
actions and the cost of service by t 
holding companies to their controlled 
subsidiaries. 

The report of the Special Adviso 
Committee on Public Utility Laws was 
received and filed, the committee was 
continued for further research a! 
study, and to draft legislation for c 
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m. A. G. McKnight of Washing- 


Delegates was addressed by W. Donald 
Hall of Cincinnati, Special Assistant 
to Attorney General John W. Bricker, 
upon the subject “Industrial Regulation 
Under the National and State Recovery 
Acts.” Scott E. Leslie, handwriting 
expert of New York City, addressed 
the Conference upon “Identification of 
Documents,” recounting 
with altered and 


Questioned 
many experiences 
forged papers. 

Chairman J. Paul McNamara of Co- 
lumbus reported the formation within 
the State Association of a Junior Bar 
omposed of members who had been ad- 
mitted to practice not more than ten 
vears. The purpose of the Junior Bar 
is to foster discussion and interchange 
of ideas relative to the duties, respon- 
sibilities and problems of the younger 
lawyer. 

The report of the Executive Com- 
mittee, delivered by W. P. Ainsworth 
of Medina, informed the members of the 
establishment of a law library in the 
Deshler-Wallick Hotel, Columbus, for 
the benefit of nonresident members vis- 
the Capital. Books from the 
library were donated by the Supreme 
Court, law publishing houses and as- 
sociation members. 

The banquet Saturday night was ad- 
by Sylvester V. McMahon, 
President of the Cleveland Bar Associa- 
tion, and on Sunday morning a Me- 
morial Service was held in tribute to 
members who had died during the year. 

George W. Spooner of Cleveland was 
elected President, J. L. W. Henney of 
Columbus was re-elected Secretary and 
Treasurer, Col. G. L. Yearick of New- 
ark was renamed Chairman of the Pros- 
ecuting Attorneys’ Section, and Walter 
L. Flory of Cleveland was chosen as 
Chairman of the Conference of Bar As- 
sociation Delegates. Gerritt J. Fred- 
riks of Cincinnati, Charles D. Fogle of 
Marietta, and Oscar A. Stephens of 
Youngstown were elected to the Execu- 
tive Committee for three years, and 
Howard L. Barkdull of Cleveland was 


iting 


lressed 


Josern R. SuLiivan 
President, Wyoming State Bar 
Association 


following officers were elected: Presi- 
dent, J. R. Sullivan, Laramie; First 
Vice-Pres., J. A. Greenwood, Chey- 
enne; Second Vice-Pres., C. A. Brim- 
mer, Rawlins; Secretary-Treas., L. C. 
Sampson, Cheyenne. 

The following addresses were de- 
livered: President’s Address — “The 
Gold Clause,” by Hon. Thomas A. 
Hunter; “Instructions to Juries,” by 
Judge T. Blake Kennedy, Judge of the 
Federal Court, Wyoming; “Trial of the 
Lincoln Conspirators,” Hon. Ralph 
Kimball, Chief Justice of the State Su- 
preme Court; “The Legal Profession 
and the Public,” by Hon. Earle W. 
Evans, President of the American Bar 
Association; “Genesis of the Codes,” 
by Hon. Fred Wright of the Denver 
Bar. 

L. C. Sampson, Secretary. 








elected for one year. 
J. L. W. Henney, Secretary. 


D. C., Director of the Division of 
tigation for the NIRA, addressed the 
sociation upon the constitutionality 
t that act, and Congressman John B. 
llister of Cincinnati discussed the 

tundamental principles underlying a de- 
mination of its constitutionality. 
lhe Prosecuting Att Section 
is addressed by Professor Newman F. 
iker of Northwestern University upon 
subject “The Impr of the 
hice of Prosecutor.” strongly 

1 that that 

matters, which sl 
rough a solicitor, an 
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yers in the criminal field. 
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THE LAW of 
CITIZENSHIP in the 
UNITED STATES 

by Luella Gettys 
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Wyoming State Bar Meeting Well At- 


conded—-Ieecident Wovens of the The first comprehensive 


American Bar Association book on citizenship published 
Delivers Address since 1904. ($3.00) 
The W yoming State Bar Association i. | ai. ane ainda 
met at Medicine Bow Lodge, a very legislation, judicial ini and dmini 
attractive summer resort in the Medi- trative decision on each topic will be ap- 
: ee preciated by lawyers. . . . The pending 
cine Bow National Forest, on July 20th proposal to systematize the law of citizen- 
and 21st. The meeting was well at- ship by congressional legislation renders 
ets this detailed statement of the law as it is 
tended and extremely profitable to those of very timely importance. — Quincy 
who were fortunate enough to be in Waicnt, Professor of International Law, 

, Universi hicago. 

attendance, as a program of carefully The Usiensiy ef Cihage 
prepared papers was presented. The University of Chicago Press 
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The Movement for Bar Integration 





In the month of September the work 
of organizing the Kentucky State Bar 
will be virtually completed. It will be 
recalled that in March the legislature 
enacted a brief law which directed the 
Court of Appeal to effect an inclusive 
organization of the profession anid to 
provide by rules for the enforcement of 
ethical standards. The matter of shap- 
ing an organization has progressed 
smoothly. The considerable experience 
had in other states has doubtless been 
helpful. Details of organization are 
not ‘available at the time this is being 
written. It is understood, however, 
that the Court has conferred with rep- 
resentatives of the Bar. They con- 
curred in the proposal that the Chief 
Justice appoint the secretary of the or- 
ganization. 


In this column in the Juné number of 
the JourNAL the statement was made 
that none of those recommended by the 
California State Bar for discipline by 
the Supreme Court “gained more than 
a slight reduction” in the recommended 
sentence. “This is slightly in error,” 
writes Mr. Philbrick McCoy, counsel 
to the State Bar, who adds: “Two pro- 
ceedings have been dismissed on re- 
view, to-wit, Burke v. State Bar, 218 
Cal. 143, 21 P. (2d) 577, and Clark v. 
State Bar, 214 Cal. 281, 4 P. (2d) 944. 
The Court also dismissed the proceed- 
ings in Golden v. State Bar without 
prejudice for the reason stated in the 
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opinion. See 213 Cal. 237, 2 P. (2d) 
S25.” 

A very good record for the Bar, how- 
ever, in view of the fact that in seventy- 
six cases the respondents sought reliet 
from the Bar’s orders for suspension 
or disbarment. 

The history of the California State 
Bar, beginning with the time the State 
Bar Association was walloped by banks 
and trust companies in a state-wide ref- 
erendum of the act of 1923 which de- 
fined the practice of law, and contin- 
uing through until 1935 or later, would 
make a thrilling volume. Defeat on the 
referendum referred to was not only ac- 
companied by a memory of abusive and 
derisive terms applied to the profes- 
sion, but it appeared to leave the critics 
of the profession free to practice as 
corporations. But the means for turn- 
ing inglorious defeat into constructive 
lines was at hand in the model bar or- 
ganization acts. Idaho and Alabama 
lawyers had made the right start 
through legislation enacted in 1923. 
The California State Bar Association 
and lawyers generally listened to the 
counsels of Mr. Joseph J. Webb, who 
devoted 133 days to travel throughout 
the state. In 1925 the self-governing 
har act was passed, and then vetoed. 
Two years later, with another governor, 
the act was passed again, and signed. 
Then began a swift ride, not yet with- 
out excitement. 

Last fall application was made to the 
Supreme Court by candidates for ad- 
mission who had failed to receive the 
approval of the State Bar’s examining 
board, with a number of sensational 
charges. The Court permitted certain 
candidates to take the next examina- 
tion, and finally closed the matter with 
full approval of the system of examina- 
tions and the work of the examiners. 
The foundation for constructive work 
was laid by the State Bar, which caused 
an investigation to be made of the en- 
tire matter of legal education in local 
schools, and it was found that of the 
twenty “schools” some were no better 
than rackets. 


A few months ago preparation was 
being made for amendment of the Cali- 
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fornia constitution by initiative ¢ 
pushed by corporations desiring | 
vade the field of law practice, or to re- 
main therein. A more sensational sit- 
uation could not be imagined, for a bat- 
tle over the proposed amendment would 
have meant the undermining of popular 
confidence alike in financial institutions 
and in the legal profession. Each « 
have told the people a great deal about 
the shortcomings of the other and the 
people, doubtless, would have relished 
the fight. The State Bar is said t 
have prepared for the contest with a 
large appropriation. Even with less 
expenditure than the banking, realty 
and automobile clubs could make, it 
probably would have won the fight. But 
on due consideration the State Bar and 
the California Bankers Association ef- 
fected a treaty of peace to last until 
Jan. 1, 1936. (State Bar Journal, June, 
1934, p. 142 et seg.) The reading of 
President Wyckoff’s report on the mat- 
ter leaves the impression that the un- 
derstanding arrived at with the Bank- 
ers Association means abandonment oi 
the attempt to provide by constitutional 
amendment that legal services, other 
than appearing in court, may be per- 
formed by lay persons and corporations 
“when . . . incidental or related t 

the conduct of any lawful busi- 
ness in which such person may be en- 
gaged.” 


The Los Angeles Bar Association 
Bulletin dated July 19 tells of an almost 
equally sensational attack on the State 
Bar. It takes the form of an attempt 
to repeal the State Bar act by an ini- 
tiative measure, which sets up a differ- 
ent type of organization for the Bar 
The new plan appears to have orig- 
inated among unsuccessful candidates 
for admission, though it will probably 
be supported by various interests which 
profit from unlawful practice. The plan 
provides for government of the bar by 
a board of seven members to be elected 
by delegates from county bar organiza- 
tions. The matters of admission and 
discipline are virtually taken from the 
bar and vested in two boards of seven 
members each; the bar board is to ap- 
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ree and the Judicial Council 
Beyond appointing a minority of 
bership of the two auxiliary 
e bar has no hand in admission 
pline The draft expressly 
t easier for unqualified appli- 


vet into the profession and 


destrovs di pline because 
tion of offenses is limited to 
members of the board. Such 


vould be just about as effective 
f a state 


less effec- 


erievance committee « 
ciation—or, perhay 
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its findings would have to be 


1 in by the Judicial Council 
he old-style complaint could be 
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| offered to the mentally weak 
spire to be lawyers is expressed 
eventh section: any applicant for 

n who did not receive a grade 
than 50 per cent in any exam- 
since January, 1932, is allowed 

e a “substantiating examination 
which shall consist of 100 ob- 
type questions [to be answered 
no], known as a mental test, 
need not all be, but shall consist 
pally of questions of law.” For 
not passed who receive a grade 
50 per cent another easy way fot 
ssion is provided. So it would ap- 
that those unfit to be admitted 
those who object to the enforce- 
of ethical standards are to be 
en a break” and will be aided by 
ose laymen and corporations that 

t to practice without admission. 


Miscellaneous 
he annual meeting of the Fifth Ju 
il District Bar Association of the 
of Minnesota was held in the citv 
Owatonna, Saturday night, May 5, 


34. About forty members were pres- 


distinguished guests were Hon 
nk W. Murphy, President of the 


linnesota State Bar Association; Hon. 
harles Loring, Hon. Clifford L. Hil- 


and Hon. Julius Olson, Associate 
tices of the Supreme Court of Min- 
‘ta; Probate Judge Pearson of St 


1 


Officers for the ensuing year were 


ted as follows President, Harold 
Nelson, Owatonna; Vice-President, 
lliam W. Pye, Esq., Northfield; Sec- 


tary, Charles N. Sayles, Faribault; 
easurer, Otto J. Nelson, Owatonna; 
lfember of the Board of Governors, G. 


Madden, Owatonna 
CHaries N. SAyYtes, Secretary. 





National Polish Lawyers Declare 


Against Shysters 


rom the Pittsburgh Legal News 
Aug. 4 

he American Pol National Bar 

sociation, four hundred strong, hold 


their annual convention at Cleve 





land this week, were welcomed by Syl- 
vester V. McMahon, president of the 
Cleveland Bar Association, and Joseph 
L. Stern, president of the Cuyahoga 
County Bar Association. 

Stephen Adamowski of Chicago, as- 
sistant state’s attorney for Cook 
County, Illinois, who presided as vice 
president at the convention in the ab- 
sence of President Chester Kendzierski, 
Wilkes-Barre, Pa., said: 

“Our organization must draw up 
plans to augment those already used in 
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the fight to protect our people. We 
have accomplished much in obtaining 
legislation to combat the menace, par- 
ticularly in Illinois and Ohio. But the 
fight is just begun. Native Poles and 
other foreign-born are losing thousands 
of dollars annually as prey of shysters. 

“Fake lawyers milk their unwitting 
clients by drawing up wills which won't 
hold water when put to a legal test, 
through execution of estates, in which 
they contrive to get most of the estates 
themselves, and through other extra- 
legal devices.” 
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story. 
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Deposition time for the fall terms 
of court is at hand. With competent 
shorthand reporters who will provide 
a dependably accurate record, signa- 
ture may be waived with safety and 
much time saved in filing. However 
much the actual presence of a wit- 
ness at the trial may be desired, it 
is sometimes necessary to use a 
deposition. The handicap of written 
testimony is largely overcome by the 
satisfactory record produced by an 
experienced reporter. Members of 
the NATIONAL SHORTHAND 
REPORTERS ASSOCIATION 
are to be found in each state. 


A. C. Gaw, Secretary 
Elkhart, Indiana 


Have it reported—“The Record 
Never Forgets.” 











Deaths of Members Reported to 
the Secretary’s Office 


Henry K. Davis, Federal Referee in 
Bankruptcy for the Southern District 
of New York, July 25. 

John D. Grace, New Orleans, La., 
April 24. 

Clifford G, Roe, Chicago, Ill., June 28. 

Will H. Lyford, Chicago, IIll., May 
16. 

Jerome E. Wideman, New York City, 
May 5. 

Glenn Willett, Washington, D. C., 
June 19. 


Charles C. Keedy, Wilmington, Del., 
May 15. 


Henry A. Lindsley, Denver, Col., 
May 18. 

T. A. Farrell, Sacramento, Cal., June 
10. 

Frank B. Hodges, Syracuse, N. Y., 
April 21. 

James B. Blake, Milwaukee, Wis., 
July 4. 

Charles N. Campbell, Martinsburg, 
W. Va., May 19. 

Fabian B. Dodds, Spokane, Wash., 
April 28. 

William A. Hayes, Philadelphia, Pa., 
June 15. 

Walter K. Sharpe, Chambersburg, 
Pa., May 16. 

W. A. McIntyre, Grand Forks, N. 
D., June 23rd. 

J. O. Muus, Grand Forks, N. D., 
April 20. 

Fulton McMahon, Cambridge, Ohio, 
June 16. 

J. B. Erb, New York City, June 7. 

Judge Walter T. Couper, Bingham- 
ton, N. Y., June 1. 

Raymond R. Ryan, Albuquerque, N. 
M., June 3. 

Charles J. Tryon, Minneapolis, Minn., 
May 12. 

Hon. George W. Buffington, Minne- 
apolis, Minn., June 11. 

George T. Dewey, Worcester, Mass., 
June 5th. 

George P. Bagby, Baltimore, Md., 
June 3. 

Judge A. M. J. Cochran, Maysville, 
Ky., June 12. 

Charles W. Stiefel, Chicago, IIl., 
June 30. 

David E. Watson, Indianapolis, Ind., 
June 13. 

Webster A. Melcher, of Philadelphia, 
Pa., July 5. 
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“The best study of the constitu- 
tional background of New Deal legis- 
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Date Cox, in 
Cleveland Plain Dealer: 


“His book is readable and full of 
interest to any present-day observer 
of economic and political affairs.” 


Stuart McGrecor, in 
Dallas News. 
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MEMORANDUM 


cou 
experience 
rating for legal ability 


companies represented, 


Attention: Members A.B.A. Insurance Law 


Section 


See you were recommended to some Insurance Company as a good defense counsel, how 

d they decide about employing you until they had made some check on your defense 
and also to be assured that you enjoyed an A 
so why not list your name and insurance company clients in 


“HINE’S DIRECTORY OF INSURANCE 


COUNSEL” 


Published annually for 26 years....the original Insurance Attorney’s List 


Sept. 4, 1934 








Chicago 





used and approved as a medium of selection by many of the 
leading Insurance Companies and prepared with their aid and co-operation 
the only List reaching all the Insurance Companies and Railroads. 
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First National Bank Bldg. 


220 Broadway 
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tis your privilege .... 
to advise many men 


| aad the human 
standpoint, no one stands in such a singularly stra- 
tegic position as the lawyer. Simply in the normal 
course of his business, it is within his power to safe- 
guard a man’s life savings... to protect a man’s 
castle... to avert much mental anguish and finan- 
cial distress for men, and women, who are less well 
informed than himself. 

There is, for example, nothing extraordinary 
about the consummation of a mortgage loan. Yet 
how much inconvenience, loss, and dissatisfaction 
can be avoided by the lawyer’s simple advice to 
read and understand the terms of the contract be- 
fore signing! 

When a client mortgages his home to secure a 
loan, he assumes that the insurance he has carried 
on his property will be acceptable to the mortgagee. 
But if he is advised by his lawyer to fully under- 
stand the terms of the contract... to read carefully 
... he often finds a clause wherein the mortgagee 
has reserved the right to select the insurance. Had 


he signed without knowing this, the client could 
then be made to cancel his insurance at a higher 
short rate, and take out a new policy in the com- 
pany specified by the mortgagee . . . not necessarily 
a better company ... perhaps even a company that 
is less entitled to confidence. 

Many clients have, in this way, unknowingly 
signed away the right to select their own insurance 
for their own property. And in every case, this un- 
pleasantness could have been avoided by one simple 
admonitory sentence from the client’s lawyer... 
“Before you sign, be sure you understand!” 


7 + 7 


We have prepared a booklet, called ««Mutual Fire Insurance’. . . 
which we believe to be the simplest, most interesting, and most 
understandable discussion of mutual insurance ever written. It tells 
of the founding of mutual insurance by Benjamin Franklin; of John 
Marshall as an early policyholder; of the mutual principles and 
ideals; and the important item of savings to policyholders. You your- 
self may find something that is new and interesting to you in this 
book. A copy will be sent to you upon request, 


AMERICAN MUTUAL ALLIANCE 
230 North Michigan Avenue, Chicago, Illinois 

















Declaratory Judgments 
by EDWIN M. BORCHARD 


Hotchkiss Professor of Law—Yale University; Co-draftsman of 
Uniform Declaratory Judgments Act and of the Federal Act 


Most timely Law book in the last 50 years. 


Note Complete Table of Contents 


Part 1 


THEORY, HISTORY AND 
PROCEDURE 

The Theory of Actions 

The Declaratory Judgment 


Declaratory Judgments Prior to 
Modern Statutes 


The Modern Statutes—Scope and 
Application 

Procedure and Practice 

History and Comparative Law 
Constitutionality 


Part 2 


SUBSTANTIVE RIGHTS 


Judicial Relief for Peril and In- 
security 


Security 
Status 
Written Instruments—C ontracts 


Written Instruments — Deeds, 
Assignments, etc. 

Written Instruments—M ortgages 
Written Instruments—Leases 


Written Instruments—Insurance 
Policies 


Part 2 
(Continued) 


Vritten Instruments — Corpora- 
tion and Association Agreements 


Written Instruments—W ills 

A. Problems Arising as Incidents 
of Administration. B. Problems 
More Closely Connected with the 
Will 

Written Instruments — Statutes 
and Ordinances 


Titles to Property 


Administrative Powers and Dis- 
abilities 


“Under the present law you take a step in the dark and then turn on the light to see whether you have 
stepped in a hole. Under the declaratory judgment law you turn on the light and then take the step.” 
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